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In a striking manner a decision of the 
United States Supreme Court, recently rend- 
ered, illustrates how judges may disagree 
in their construction of treaties and laws. 
Four of the five judges of the court of 
claims sustained in a sweeping way the claim 
of the Choctaw and Chickasaw Indians to an 
interest in the 7,500,000 acres of land ceded 
a third of a century ago. All nine justices 
of the supreme court now take a view pre- 
cisely opposite and reverse the conclusions 
of the court of claims. The case involved 
between $4,000,000 and $5,000,000. It 
was argued in both courts exhaustively. The 
court of claims gave over a week to the hear- 
ing, and the supreme court sat three days 
listening to the lawyers. 

The United States District Court for the 
Eastera District of Missouri has held, In the 
Matter of McCauley et al., that’ where bank- 
rupts, as agents for a claimant creditor, 
guaranteed certain notes to the creditor 
under a contract in the following terms: 
‘‘We hereby guarantee payment of the 
within note and interest at maturity’’ etc., 
and none of the notes so guaranteed by the 
bankrupts and presented by the claimant 
creditors were due and payable at the date 
of the adjudication, the claims on those 
notes could not be allowed for the reason 
that they were not debts absolutely owing by 
the bankrupts at the date of the adjudication, 
and that where the claimant creditor held 
several notes guaranteed by the bankrupts, 
and offered in proof of the claims, not the 
notes themselves, but a list giving the date, 
the amount, the date of maturity and the 
names of the makers, the failure of the claim- 
ant to file the original notes with his proof 
was in itself sufficent bar to their allowance. 

The recent decision of the Supreme Court 
of the United States, in the case of Workman 
v. City of New York, affords a striking in- 
stance of difference of opinion of jurists 
upon points of law. The case involved the 
liability of a municipal corporation for dam- 
ages resulting from the action of its fire 











authorities. It arose out of damages done 
by a New York city fireboat to a British 
barkentine during a fire at a wharf in the 
East river some years ago. The United 
States District Court held the city liable, but 
its judgment was reversed by the Circuit 
Court of Appeals for the Second Circuit. 
The latter decision, in turn, has been re- 
versed by the Supreme Court of the United 
States in a judgment rendered by a majority 
of one. 

It was admitted, in the opinion handed 
down by the majority of the court, that 
there was no doubt that under the decisions of 
the New York State courts a municipality 
is not liable for damages inflicted by its 
servants in such an emergency as that ofa 
fire, but it was held that, whatever the doc- 
trine held by the State courts, the rule in 
question could not be applied in an admiralty 
proceeding. In the maritime law, the court 
said, the public nature of the service upon 
which a vessel was engaged at the time of 
the commission of a maritime tort afforded 
no immunity from liability in a court of 
admiralty where the court had jurisdiction. 
This being so, it followed that as the mu- 
nicipal corporation of the city of New York, 
anlike a sovereign, was subject to the juris- 
diction of the court, the claimed exeniption 
from liability asserted in the case, because 
of the public nature of the business upon 
which the court was engaged, was without 
foundation in maritime law, and, therefore, 
afforded no reason for denying redress in a 
court of admiralty for the wrong which the 
court below found to have been committed. 








NOTES OF IMPORTANT DECISIONS. 


CARRIERS OF PASSENGERS—THREATENED COL- 
LISION—CONTRIBUTORY NEGLIGENCE.—In Green 
v. Pacific Lumber Co., 62 Pac. Rep. 747, decided 
by the Supreme Court of California, it was held 
that whether a passenger on a train, who, when 
a collision with another train seemed certain, 
jumped from the car, and, falling face downward 
on the track, where danger from the cars still 
threatened her, rolled from the track, and in do- 
ing so was carried down an embankment, was 
guilty of contributory negligence, was a question 
for the jury. 

It was further held that the allegation of a com- 
plaint that plaintiff, a passenger on a train, in her 
effort to escape the danger of a threatened col- 
lision, ‘‘was thrown on the track and injured,”’ 








Tea 


42 





CENTRAL LAW JOURNAL. 










Se ET ee yk a 


No. 3 














is supported by evidence that she jumped from 
the train, and, falling face down on the track, 
where danger from the cars still threatened her, 
she rolled from the track and down an embank- 
ment, as all this may be grouped as asingle act, 
especially where it went to the jury without ob- 
jection that it was}not within the pleadings. The 
court said, in part: 

“This isan action to recover damages for per- 
sonal injuries. Defendant appeals from the 
judgment and order denying a motion for a new 
trial. Defendant was engaged in the lumber 
business and in connection therewith operated a 
railroad. Plaintiff was a passenger upon this 
railroad, traveling from the town of Scotia to 
Alton. The railroad was a single-track road, and 
between these two points, while the train was 
going at the rate of eight or ten miles an hour, an 
approaching freight train disclosed itself in front, 
a few hundred feet distant, as it emerged from 
around acurve. A collision seemed certain and 
the plaintiff, as well as others upon the train, 
escaped therefrom to the ground, In her efforts 
to escape the threatened danger she jumped or 
stepped from the train, fell upon the track, and 
rolled down an embankment, suffering great per- 
sonal injuries. Various questions are raised by 
this appeal upon the giving and refusing of certain 
instructions as to the law, and some rulings upon 
the admission and rejection of evidence are also 
assailed. It may be conceded that when the de- 
fendant attempted to operate two trains upona 
single track at the same place and time, traveling 
in opposite directions, it was guilty of gross neg- 
ligence. But defendant now insists that plaintiff 
was guilty of contributory negligence—First, in 
this: That if she had not jumped-from the train 
she would not have been injured, and, ergo, she 
should not have jumped; and, second, that, after 
having jamped, she should not have fallen and 
rolled down the embankment. When a passenger 
upon one railroad train observes a second train 
upon the same track a few hundred feet distant, 
the two trains rapidly approaching each other, 
danger is right at his elbow, and it behooves him 
to do something, and do it quickly. There is no 
time to enter into mental calculations, mathe- 
matical or otherwise, as to whether or not it is best 
to stand your ground, and trust to some avert- 
ment of the collision, or, upon the contrary, to 
escape from the scene of the danger at the quick- 
est possible moment: And the law recognizes that 
under these circumstances a man may do the 
wrong thing, his act thereby resulting in ab in- 
jury to himself, and yet not be neld guilty of con- 
tributory negligence. This principle of law may 
be thus stated: ‘If a railroad company so 
operates its trains as to place its passengers in 
situations apparently so dangerous and hazard- 
ous as to create in their minds «a reasonable ap- 
prehension of peril and injury, and thereby ex- 
cite their alarm and induce them to make efforts 
to escape, and if in such efforts to escape they 
receive personal injuries, it is responsible in dam- 











ages for its negligence.’ Under the circum- 
stances of this case, tested by this principle of 
law, it was essentially a question of fact for the 
jury as to whether or not plaintiff was justified, 
in view of all the surounding conditions, in 
jumping from the train. 

The same princivle of law may be invoked upon 
the second contention made as to contributory 
negligence. If the danger of collision is hang- 
ing right over a passenger’s head, the proprieties 
and niceties usually demanded of passengers in 
alighting from trains certainly need not be ob- 
served to their full extent. Under those circum- 
stances a person does not stand and ponder upon 
the order of his going, but goes at once. A safe 
or unsafe spot may be chosen upon which to 
alight from the cars. If the spot be unsafe and 
dangerous, that fact, of itself, will not 
necessarily defeat a right of recovery, even 
though a safe and secure spot was at hand, and 
equally ready of access. The plaintiff testifies 
that in jumping from the train she fell upon the 
track face downward; that danger still threat- 
ened her there, as the cars were liable to pass 
over her, and in rolling from the track she was 
carried down the embankment. Certainly this 
court will not bold, asa matter of law, that her 
acts, under the circumstances detailed, amount to 
contributory negligence.”’ 





CONVERSION — WHAT CONSTITUTES—DEFENSE 
—DamaGEs.—In Cernahan v. Chrisler, 83 N. W. 
Rep. 778, it appeared that plaintiff purchased a 
horse and buggy from a widow who delivered the 
property ata certain livery stable. The widow 
having run away, leaving her children, their 
uncle took charge of them, and came to town to 
get any property she might have left. Defend- 
ant, who was undersheriff, having discovered the 
horse and buggy at the stable, where plaintiff 
had not yet demanded them, directed those in 
charge not to allow any one to remove them, and 
returned with the uncle, and directed that the 
property be delivered to him, which was done. 
Defendant was ignorant of plaintiff's ownership, 
and later had the property redelivered to plaint- 
iff. It was held that he was guilty of conversion. 
It was also held that where plaintiff sued for the 
conversion of certain goods, which were returned 
to and accepted by him pending trial, and no 
special damages were shown, such return.is not 
a defense to the whole cause of action, and 
plaintiff is still entitled to nominal damages; and 
where, in an action for conversion, the property 
is returned to and accepted by plaintiff pending 
trial, defendant may protect himself from further 
costs by tendering plaintiff nominal damages and 
costs to date. The court said: 

“1. We will first inquire what acts of a party 
constitute a conversion. Perhaps as terse a 
definition as can be found in the books is given 
in Cooley, Torts (2d Ed.), 524. The learned 
author says: ‘Any distinct act of dominion 
wrongfully exercised over one’s property in de- 
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nial of his right, or inconsistent with it, is a con- 
version.’ It isnot necessary that there should be 
a manual taking, or that it should be shown that 
he applied it to hisown use. The test is, does he 
exercise a dominion over it in exclusion or in 
defiance of the plaintiff's rights? Ifbe does, that, 
in law, is conversion, be it for his own or another 
person's use. Neither is it any defense to say 
that be acted as agent. ‘But one who assists in 
a wrongful taking of goods is liable, though he 
acted as agent merely, for agency cannot be rec- 
ognized as a protection in wrongs.’ Jd. 529. 
Neither is the motive which controlled the party 
available as a defense, except, in cases where ex- 
emplary damages are claimed, it may be shown 
in mitigation. Railroad Co. v. O’Donnell (Ohio 
Sup.), 32 N. E. Rep. 476, 21 L. R. A. 117; Tobin 
v. Deal, 60 Wis. 87, 18 N. W. Rep. 634. In view 
of these rules, it seems entirely unnecessary to 
discuss the evidence. The defendant clearly ex- 
ercised dominion over the plaintiff’s property in 
defiance of hisrights. It does not serve to excuse 
him -that he was ignorant of plaintiff's title, or 
supposed title was in Mrs. Lowe, or that he was 
acting in the interest of Mr. Lowe. We say, 
therefore, that there is evidence to support the 
plaintiff's cause of action. 

“2. After this suit was commenced the plaint- 
iff took possession of the property, and it is now 
claimed by defendant that he waived his right to 
further prosecute his action. We are referred to 
Collins v. Lowry, 78 Wis. 329, 47 N. W. Rep. 612, 
as an authority sustaining that proposition. This 
was an action forthe conversion of certain shares 
of stock. Pending the action the defendant 
brought such shares into court and tendered them 
to plaintiff. At the trial plaintiff announced his 
readiness to accept the stock, and thereupon in- 
troduced the stock certificate in evidence. He 
claimed also the right to recover damages for his 
time, trouble, and expense in attempting to se- 
cure a return of the stock. The court directed a 
verdict for nominal damages. The recovery be- 
ing less than $50, judgment for costs was entered 
for defendant. In this court the plaintiff insisted 
that he was entitled to recover for his expenses, 
etc. In denying a recovery under the circum- 
stances, the following language was used: ‘The 
theory of the case is that the defendant is only 
answerable for the value of the property, and 
that he or his vendee or transferee is to bé re- 
garded asthe owner. Such being the nature of 
the action, a verdict for the value of the property 
converted necessarily covers and includes the 
damages for such conversion, and the acceptance 
by the plaintiff of the thing converted necessarily 
covers and includes its value, and hence such ac- 
ceptance extinguishes the alleged cause of action 
for such value. In other words, the plaintiff, 
pending such action, cannot waive the alleged 
tortious conversion by taking back the property, 
and at the same time continue the action and re- 
cover the full or partial value of the thing con- 
verted, not even to recover costs.’ It will be ob- 





served that no cases are cited to sustain this 
proposition. It is true that in actions for con- 
version of property the measure of damages is 
generally the value of the property at the time 
and place of the conversion, with interest; but, 
when the circumstances show special damage 
over and above the value of the property, the al- 
most universal current of authority is that such 
damage may be recovered in such action. This 
rule was recognized in Churchill v. Welsh, 47 
Wis. 39, 1 N. W. Rep. 398, is incidentally referred 
to in Ingram v. Rankin, 47 Wis. 406, 2N. W. 
Rep. 755, and is expressly stated in Parroski v. 
Goldberg, 80 Wis. 339,50 N. W. Rep. 191. In 
Churchill v. Welsh, 47 Wis. 39, 1 N. W. Rep. 398, 
and again in Warder v. Baldwin, 51 Wis. 450, 8 
N. W. Rep. 257, this court discussed the circum- 
stances under which there may be a return of the 
property converted, in mitigation of damages, 
pending the suit. The conclusion arrived at was 
that in case of such return, and in the absence of 
evidenve showing special damage, the recovery 
should be limited to nominal damages. In Farr 
v. Bank, 87 Wis. 223, 58 N. W. Rep. 377, the rule 
is again referred to and affirmed. Itis there dis- 
tinctly said that unless the plaintiff bas suffered 
special damages, apart from the value of the 
property, the recovery must be limited to nom- 
inal damages, although in that case the return 
was made before the action was brought. It will 
be observed that the court speaks of the return of 
the property as being in mitigation of damages, 
and not in extinguishment of the cause of action. 
This seems to be the rule everywhere, as will be 
seen by reference to the following authorities: 
Cooley, Torts (2d Ed.), 535, note 1; 2 Add. Torts, 
p. 513, § 534; 2 Jag. Torts, 720; Walker v. Fuller, 
29 Ark. 448 (where it is explicitly stated that, al- 
though the plaintiff could not recover the full 
value of the goods after retaking them, yet the 
receipt back of the goods alone would not bar the 
action. The fact should have gone in mitigation 
of damages); Bank v. Leavett, 17 Pick. 1, where 
it is said, ‘It is also well settled that, ifthe prop- 
erty for which the action is brought be returned 
to and received by the plaintiff, it shall go in 
mitigation of damages.’ 28 Am. Dec. 268, and 
note. The case of Bigelow Co. v. Heintze, 53 N. 
J. Law, 69, 21 Atl. Rep. 109, containsan extended 
discussion of this question. The court says: ‘In 
trover the cause of action is complete upon proof 
of the conversion. The return of the property is 
no bar to the action, but is admissible in mitiga- 
tion of damages.’ Many other cases might be 
cited, but todo so would incumber the record. 
The rule is universal, and rests upon the ground 
that the return of the property does not extin- 
guish the cause of action, but simply goes in 
mitigation of the damages. It being established 
in this State that special damages may be recov- 
ered in actions of this kind, the infirmity of the 
rule ‘stated in Collins v. Lowry becomes appar- 
ent. The theory of the case is not that ‘the de- 
fendant is only answerable for the value of the 
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property.’ He is answerable, not only for the 
value of the property, but for any special dam- 
age the plaintiff has sustained. Hence a return 
or retaking of the property goes only to mitigate 
the damages, and not in bar of the action. In 
the case at bar, however, no special damages are 
shown. In Hiort v. Railway Co., 4 Exch. Div. 
188, 195, Bromwell, L.J.. said: ‘A conversion 
cannot be purged, and if a defendant is guilty of 
conversion he must pay some damages. A re- 
turn of the goods undoubtedly might be shown, 
to reduce the damages, in the case of conversion, 
not only when the owner voluntarily received 
back the goods, but when he took them back 
against his will. In an action of trover and con- 
version, the practice was for a defendant to apply 
to the court for a stay of proceedings on a deliv- 
ery up of the goods, and on payment of nominal 
damages and costs; but if the plaintiff refused to 
accept delivery, and insisted on proceeding with 
his action for substantial damages, he did so at 
his peril, and if he failed to get substantial dam- 
ages he was made to pay the costs of the action. 
It is clear, therefore, that on a return of the goods 
the plaintiff would recover, not their value, but 
the damages he had sustained by the wrongful 
act, which was called the conversion.’ ‘The rule 
above suggested, when a return of the property 
had been had, of applying to the court to stay or 
dismiss the action upon tender or payment of 
nominal damages and costs, was referred to and 
approved in Bigelow Co. v. Heintze, supra, and 
is one that furnishes ample protection to the de- 
fendant. Itis certainly against the policy of the 
law to permit parties to carry on litigation when 
only the question of costs is involved. The case 
of Machine Co. v. Smith, 36 Wis. 295, however, 
does not quite strike the situation here presented. 
There the payment of the note in suit extin- 
guished the entire cause of action, and the court 
held there could be no judgment for costs with- 
out a judgment for damages. Here the plaintiff 
was entitled, at least, to a judgment for nominal 
damages, which was a sufficient foundation to 
carry costs. The defendant might easily have 
protected himself by setting up the facts in his 
answer, and tendering payment of nominal dam- 
ages and costs, as hereinbeforce suggested.”’ 








LIABILITY OF MUNICIPAL CORPORA- 
TIONS ON DEFECTIVE, VOIDABLE 
AND VOID CONTRACTS. 


Section 1. Statement of General Doctrine 
as to Power to Make Contracts.—It may be 
stated, as a general proposition, that the 
municipal corporation, as ordinarily con- 
stituted, possesses full power and authority 
to make all contracts which are necessary 
and usual, fit and proper, to enable it to se- 
cure, or carry into effect, the purposes for 





which it was created. The extent of this 
authority is not limited by the express powers 
conferred by charter, or legislative act ap- 
plicable, but there is an implied or incidental 
authority, to contract obligations, and to sue 
and be sued in the corporate name, because 
it is a municipal corporation.' Like an ordi- 
nary private corporation, as a trading corpo- 
ration, unless expressly prohibited by law, it 
may enter into any contract necessary to 
enable it to carry out the powers and per- 
form the duties conferred upon it.?, However, 
in the language of the Supreme Court of the 
United States, ‘‘no powers can be implied 
except such as are essential to the objects 
and purposes of the corporation as created 
and established.’’® Notwithstanding con- 
tracts may be made by its officers and prop- 
erly authorized agents in matters that neces- 
sarily appertain to its municipal functions, 
public officers and agents are confined more 
strictly to their designated powers than pri- 
vate general agents. Asa general rule, a 
contract made by a public agent, within the 
general scope of his power, does not neces- 
sarily bind his principal in the absence of 
specific authority. The public corporation is 
not bound ‘‘unless it manifestly appears that 
the agent is acting within the scope of his 
authority, or is held out as having authority 
to do the act, or is employed in his capacity 
as a public agent to make the declaration or 
representation for the government.’’* The 
officer has no general power to bind the city ; 
his authority is special only. A compliance 
with all legal conditions prescribed which are 
regarded as mandatory is essential to render 


1 State v. Walbridge, 119 Mo. 383; Aurora Water Co. 
v. Aurora, 129 Mo. /.c. 576,577; Linn v. Chambers- 
burg, Boro, 160 Pa. St. 511-521; Coal Float v. Jeffer- 
sonville, 112 Ind. 15, 18; Crawfordsville v. Braden, 130 
Ind. 149, 155; Bluffton v. Studebaker, 106 Ind. 129; 
Green v. Cape May, 41 N.J. L. 45,47; Atlantic City 
Waterworks Co. y. Atlantic City, 39 N.Y. Eq. 369. 

215 Am. & Eng. Ency. Law, p. 1080; Presbyterian 
Church vy. New York, 5 Cow. (N.‘J.) 538, 540. 

3 Per Waite, C. J., in Ottawa v. Carey, 108 U. S. 110, 
121. See Hitchcock vy. St. Louis, 49 Mo. 484; Spauld- 
ing v. Peabody, 153 Mass. 129, 134,33 Am. & Eng. 
Corp. Cas. $38, 10 L. R. A. 897; Cooley’s Const. Lim. 
(6th Ed.) 231;1 Beach, Pub. Corp. §§ 687 to 652; 1 
Dillon, Munic. Corp. § 223; Willcock, Munic. Corp. § 
230. 

41 Dillen, Munic. Corp. §§ 445, 447, 457, 531, 533. 


5 Ross v. Phila., 115 Pa. St. 222; Baltimore v. Key- 
ser, 72 Md. 106. 
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valid and enforcible contracts made in the 
namie of the municipal corporation. ® 

Sec. 2. Power to Make Contracts Must 
Exist—Ultra Vires.—The city cannot in any 
manner bind itself by any contract which is 
beyond the scope of its powers, or entirely 
foreign to the purposes for which it was cre- 
ated, or which is against public policy. All 
persons are held to know the limitations of 
the city in this respect. Hence, every con- 
tractor with a municipal corporation for the 
doing of public work is bound to take pgotice, 
not only of the terms of the ordinance under 
which the contract is made, but also of the 
provisions of the charter under which the 
ordinance has been passed. In other words, 
he is obliged’ to see, not only that his con- 
tract complies substantially with the ordi- 
nance, but he is required to go further and 
ascertain whether the ordinance is authorized 
by the charter.’ So persons dealing with 
quasi public corporations, as counties, are 
bound to take notice of the power and au- 
thority of the officers and agents of such cor- 
porations.* Although a contract by the city 
for services of prisoners in its workhouse to 
a private person is ultra vires, where neither 
authorized or prohibited by its charter, is 
not illegal, hence the city is entitled to re- 
cover for work actually done by such pris- 
oners, for the other party having derived 


6 Werth v. Springfield, 78 Mo. 107; Woolfolk v. 
Randolph County, 88 Mo. 501; Forry v. Ridge, 56 Mo. 
App. 615; Crutchtield v. Warrensburg, 30 Mo. App. 
456; Rumsey Mfg. Co. v. Schell City, 21 Mo. App. 175; 
[Thrush v. Cameron, 21 Mo. App. 393; Stewart v. 
Clinton, 79 Mo. 603. As to form of contracts, see 
Burschfield v. New Orleans, 42 La. Ann. 285; Fox v. 
Sloo, 10 La. Ann, 11. 

7 Cole vy. Skrainka, 37 Mo. App. 427, 105 Mo. 303; 
Keating v. Kansas City, 84 Mo. 415; Cheeney v. 
Brookfield, 60 Mo. 58; Verdin v. St. Louis, 181 Mo. J. 
¢. 98; Fruin-Bambrick Construction Co. v. Geist, 37 
Mo. App. 509; Thornton v. Clinton, 50S. W. Reps295; 
Perkinson v. St. Louis, 4 Mo. App. 322; Wheeler v. 
Poplar Bluff, 149 Mo. 36, 46,47. ‘*The party dealing 
with a municipal corporation is bound to see to it that 
all mandatory provisions of the law are complied 
with, and if he neglects such precaution he be- 
comes a mere volunteer, and must suffer the conse- 
quences.” Durango v. Pennington, 8 Colo. 257, 260; 
Sullivan vy. Leadville, 11 Colo. 483. A city cannot au- 
thorize one who had been mayor to sign bonds, as of 
a date during his mayorality term. Coler y. Cle- 
burne, 131 U. S. 162. 

8 State v. Bank, 45 Mo. /. c. 588; Andrew County v. 


Craig, 32 Mo. 528; Sturgeon v. Hampton, 88 Mo. 203; 


Butler v. Sullivan County, 108 Mo. 630; Drainage Dis. 
No. 1 v. Daudt, 74 Mo. App. 579. 





benefits under the contract is estopped from 
denying its validity.’ 

_ Sec. 3. Same—Ratijication.—‘‘The city 
may ratify the unauthorized acts and con- 
tracts of its agents or officers, which are 
within the corporate powers, but not other- 
wise.’’” Thus the city cannot ratify the un- 
warranted allowance of the payment of ex- 
cessive salaries or fees, or, for work done, 
whether provided by contract or ordinance, 
violative of charter provisions. The view 
taken by the Supreme Court of the United 
States, and the only view which appears to us 
consistent with legal principles, is as follows : 
‘‘A contract of a corporation, which is ultra 
vires in the proper sense, that is to say, out- 
side the object of its creation, as defined in 
the law of its organization, and therefore be- 
yond the powers conferred upon it by the 
legislature, is not voidable only, but wholly 
void, and of no legal effect. The objection 
to the contract is, not merely that the corpo- 
ration ought not to have made it, but that it 
could not make it. The contract cannot be 
ratified by either party because it could not 
have been authorized by either. No per- 
formance on either side can give the unlawful 
contract any validity, or be the foundation of 
any right of action upon it.’’"" Thus, where 


§“The principal in that contract has derived ben- 
efits under it; he cannot retain those benefits and 
repudiate the source from which they spring by de- 
nying the validity of the contract in which they orig- 


‘inated. In short, he is estopped to grasp the benefits 


of that contract with one eager hand, while thrusting 
aside its burdens with the other. The principle here 
asserted is one promotive of fair dealing, which is the 
basis of estoppels, and is good law as is exemplified 
by many adjudications. Inrulingthus * * * 
we do not intimate that we would enforce an ultra 
vires contract, if executory; we merely hold that 
good morals and even-handed justice demand that the 
defendant should disgourge.”’ Per Sherwood, J., in 
St. Louis v. Davidson, 102 Mo. 149, 158, 154, 156, 22 
Am. St. Rep. 764. See commentsin 1 Beach, Pub. 
Corp. § 218. 

101 Dillon, Mun. Corp. § 463; Schell City v. Rumsey 
Mfg. Co., 39 Mo. App. 264; Ruggles v. Collier, 43 Mo. 
358; Crutchfield v. Warrensburg, 30 Mo. App. 456; 
Philadelphia v. Hayes, 93 Pa. St. 72; Philadelphia vy. 
Jewell, 135 Pa. St. 829; Pepper v. Philadelphia, 114 
Pa, St. 96. Where the city has no power to make the 
contract in the first instance, it is powerless after- 
wards to ratify it. Maupin v. Franklin County, 67 
Mo. 327, 330; Johnson vy. School District, 67 Mo. 319; 
McKissick v. Mt. Pleasant Township, 48 Mo. App. 
416. Dullant v. Vaughn, 77 Wis. 38; Benton v. Ham- 
ilton, 110 Ind. 294; Lyddy v. Long Island City, 104 N. 
Y. 218; 1 Beach, Pub. Corp. §§ 695, 696, and cases. . 

11 Per Mr. Justice Gray, in Cen. Trans. Co. v. Pull- 
man Pal. Car Co., 189 U. S. 24, 59, 60. See 9 Dillon, 
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a city exceeds its powers in executing bonds, 
its officers cannot by agreement, or the pay- 
ment of interest on such bonds, -estop the 
city from raising the question of the validity 
of the issue,! for the city may defend on the 
ground that it bd@d no legal authority to ex- 
ecute and issue such bonds.” ‘The fact that 
the corporation may have received benetit of 
money raised on the bonds is immaterial."* 
Where such ratification is permitted it may 
result from acquiesence after knowledge of 
all the material facts, or from acts incon- 
sistent with any other supposition.” 

Sec. 4. General Rule of Liability Stated 
and Illustrated.—The municipal corporation 
is bound by all contracts which it may 
legally enter into in like manner as the 
private corporation or an individual. The 
obligation to do justice rests upon all per- 
sons, whether artificial or natural. The rule 
as to immunity of government from liability 
on contracts has no application to municipal 


Munic. Corp. § 936, 5 Am. Law Rev. 272. 

12 Oxford v. Union Bank (C. C. A.), 96 Fed. Rep. 
293, 298, and cases. See 1 Beach, Pub. Corp. § 221 e¢ 
seq. 

13 German Ins. Co. v. Manning, 95 Fed. Rep. 597; 
Geer v. School District (U.S. C, C. App.), 97 Fed. 
Rep. 732. 

14 O’Brien v. Wheelock, 95 Fed. Rep. 883; Agawam 
Nat. Bank v. Hadley, 128 Mass. 503; Nat. Bank v. 
Lowell, 109 Mass. 214. But see Louisiana vy. Wood, 
102 U. S. 294; Paul v. Kenosha, 22 Wis. 266. 

151 Dilton, Munic. Corp. § 468. The case of St. 
Louis v. Armstrong, 56 Mo. 298, affords a good illus- 
tration where the city was held to ratify the acts of 
its officers by availing itself of the benefit of their 
acts. See Brass Foundry & M. Works v. Board, etc., 
115 Ind. 234; Bluffton v. Studebaker, 106 Ind. 129; 
Cullen v. Carthage, 103 Ind. 196, 53 Am. Rep. 504. In 
an action against a city on a contract, as modified by 
resolution of its legislative body, in New York, it bas 
been held that the city may defend on the ground 
that the resolution is void because corruptly pro- 
eured. The act of the legislative body in passing a 
resolution waiving a requirement of a contract for a 
local improvement is not legislative in its character, 
but administrative, and not being impressed with the 
character of sovereignty, the motives that induced it 
are the subject of judicial investigation. Weston v. 
Syracuse, 158 N. Y. 274, 58 N. E. Rep. 274. So,in the 
same State it bas been held that the city may defend 
against an action on a contract which has been let to 
the lowest bidder, andthe mandatory provisions of 
its charter apparently complied with, on the ground 
that by fraudulent collusion between the contractor 
and the city officers the contract was intentionally let 
to one who was actually, though not apparently, the 
highest bidder. Nelson v. New York, 5N. Y. Sup. 
689. See People v. Stephens, 71 N. Y. 527, 558, Where 
authority to do the act can only be conferred by ordi- 
nance, the ratification can only be made by ordinance. 
Pimetal vy. San Francisco, 21 Cal. 351. 





corporations. They are held liable even 
when acting as representatives of the govern- 
ment.’ The following cases well illustrate 
the general rule of liability: The Supreme 
Court of the United States has held that the 
grant of right to supply water or gas toa 
city and its inhabitants through pipes and 
mains laid in the streets upon condition of 
the performance of the service by the 
grantee, is the grant of a franchise vested in 
the State in consideration of the performance 
of a public service, and after performance 
by the grantee is a contract protected by the 
constitution of the United States and the 
legislature cannot impair it.” An exclusive 
franchise granted to supply water to the in- 
habitants of a municipality’ by means of 
proper mains made through the public streets, 
is violated by a grant to an individual in the 
municipality of the right to supply his 
premises with water by means of a pipe or 
pipes so laid.'* It may be stated, as a gen- 
eral proposition, that when a city makes a 
contract for a municipal improvement, e. 7., 
conferring the right to introduce, distribute 
and sell water within the city, it cannot in 
derogation of its contract, by ordinance or 
otherwise, impose additional burdens upon 
the grantee, or vary the conditions contained 
in the contract.’ So, when, by ordinance, a 
municipal corporation has authorized a tele- 
phone company to erect poles and string its 
wires, upon certain conditions which are 
complied with, the municipality cannot by a 
subsequent ordinance require the company to 
pay so much for each pole erected by it 
within a certain district in return for being 
allowed to keep and use such poles.” So, 
where a city enters into a valid contract, by 
an ordinance, which allot to a private cor- 
poration particular subway spaces in its 
streets for laying its telephone and telegraph 
wires, it cannct invalidate or impair that con- 
tract by a subsequent ordinance repudiating 
it and allotting the same spaces to another 
company.” One may be employed to per- 


16 See Potter on Corporations, § 376. 

17 Walla Walla v. Walla Walla Water Co., 172 U. 8.1. 

18 New Orleans Waterworks Co. vy. Rivers, 115 U.S. 
674. 

19 Tos Angeles v. Los Angeles Water Co., 61 Cal. 65. 

20 New Orleans vy. Gr. So. Tel. Co., 40 La. Ann. 41, 
26 Cent. L. J., 233 and notes. 

21 State v. St. Louis, 145 Mo. 551. See Safety Ine 
sulated Wire & C. Co. vy. Baltimore, 25 U. 8. App. 166, 





SLIM 








by 


its. 
ph 


ler 


TR - 


? 


= & 


166, 





VoL. 52 


CENTRAL LAW JOURNAL. 








form a service under contract with the city 
without becoming a municipal officer, and 
when such is the case the city cannot vary 
the terms of the contract nor repudiate it ;” 
nor can the city repudiate by resolution a 
deed which it was authorized to execute.” 
The rule of liability bas been applied to 
govern the contracts and control the acts of 
States clothed with the powers and preroga- 
tives of sovereignty.“ But the State may 
enter into a contract with the city in matters 
outside of its charter, which cannot be im- 
paired or annuled, notwithstanding the un- 
limited and autocratic power of the legis- 
lature over cities. So, when a municipal 
corporation, by authority of the State, con- 
tracts with a third person, whereby rights 
become vested in such person, they cannot 
be devested by the State. Such a contract is 
pro haec vice the contract of the State and 
cannot be impaired by it. Hence, where the 
common council, in the exercise of power 
conferred by the legislature, made an abso- 
lute grant to a horse railway company of the 
right to build its road on certain streets, and 
the company accepted the grant and built a 
part of the road at great expense, it was held 
that the legislature could not, by a subse- 


quent amendment of the city charter, make’ 


the right of the company to build the rest of 
the road dependent upon the consent of a 
majority of the property owners on the 
street. It thus appears that municipal lia- 
bility exists, first, where the contract is within 
the scope of the power of the corporation; 
second, where made by the proper officers or 
agents; and third, where, in making the con- 
tract, mandatory legal provisions have been 
obsei ved. 

Sec. 5. Liability as Upon Implied Con- 
tracts. — That municipal corporations are 
liable to actions of implied assumpsit isa 
doctrine firmly established.” ‘Thus, where 
66 Fed. Rep. 140; Ill. Tr. & Sav. Bank v. Ark. City, 40 
U. 8. App. 257, 76 Fed. Rep. 271. 

22 Hall v. Wisconsin, 103 U.S. 5. 

23 Dausch v. Crane, 109 Mo. 823, 330. 

24 Woodward v. Dartmouth College, 4 Wheat. 518; 
Western Sav. Fund Soc, v. Phila., 31 Pa. St. 175. 

25 Black’s Const. Pro. § 729. 

26 Hovelmann v. K. C. H. Ry. Co., 79 Mo, 682. 

271 Dillon, Munic. Corp. §§ 459, 460; 2 Dillon, 
Munie. Corp. § 988. Numerous decisions illustrating 
this doctrine are classified and stated in a recent 
article by Judge Seymour D. Thompson, 38'Am. Law 
Rev. pp. 707 to 780; Wheeler v. Chicago, 24 Ill. 105; 
Sangamon County v. Springfield, 63 Ill. 66. 





the city appropriates and uses the property 
of another, an obligation to pay for its use 
is implied which may be enforced by action.* 
And municipal corporations having received 
money or property under contracts so far 
beyond their powers as not to be capable of 
being enforced or sued on, according to 
their terms, have been held, while not 
liable to pay according to the contracts, to 
be bound to account for the money or prop- 
erty which they have received. Thus, where 
a city was sued for damages for putting an 
end toa contract with the plaintiffs for the 
improvement of its sidewalks, the only in- 
valid part of which was its promise to pay 
in bonds, which was beyond its power to 
issue, it was decided by the Supreme Court 
of the United States that the invalidity cf 
that promise was no reason why the city 
should not pay for the benefi's which it had re- 
ceived from the plaintiff’s performance of 
the contract. ‘‘It matters not that the prom- 
ise was to pay in a manner not authorized by 
law. If payments cannot be made in bonds, 
because their issue is ultra vires, it would be 
sanctioning rank injustice to hold that pay- 
ment need not be made at all.’’” The prop- 
osition that a city cannot incur liabilities 
otherwise than by ordinance, ‘‘in its full ex- 
tent is not tenable. Under some circum- 
stances the municipal corporation may be- 
come liable by implication. The obligation 
to do justice rests equally upon: it as upon an 
individual. It cannot avail itself of the 
property or labor of a party and screen itself 
from responsibility under the plea that it never 
passed an ordinance on the subject. As 
against individuals, the law implies a promise 
to pay in such cases, and the implication ex- 
tends equally against corporations. This is 
as well established by the authorities as any 
principle of law can be. * * * A corpo- 
rate act is not essential in all cases to fasten 
a liability, and if it were necessary, the law 
would sometimes presume, in onder to uphold 
fair dealings, and prevent gruss injustice, the 
existence of such acts, and estop the corpo- 
ration from denying it. Where the contract 
is executory, the corporation cannot be held 


2% Center School Twp. v. State, 150 Ind. 168; Deane 
v. Hodge, 35 Minn. 146, 59 Am. Rep. 321. 

29 Per Mr. Justice Strong, in Hitchcock v. Galveston, 
96 U. 8. 841, 850; State Board v. Citizens’ Ry. Co., 47 
Ind. 407; Alleghany City v. McClurkin, 14 Pa. St. 81; 
Kast St. Louis v. East St. Louis Gas Co., 98 Ill. 415. 
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bound unless the contract is made in pur- 
suance of the provisions of its charter, but 
where the contract has been executed, and 
the corporation has enjoyed the benefit of the 
consideration, an implied asswmpsit arises 
against it.’’®° 

Sec. 6. Limitations of Doctrine — Ultra 
Vires Acts — Remedies.—Unauthorized con- 
tracts, that is, contracts which the corpora- 
tion had no power at all to make, are void, 
and in actions thereon the city may success- 
fully interpose the plea of ultra vires, invok- 
ing asa defense its own lack of power to 
make the contract.*! Thus, where a contract 
by a city for a public improvement is invalid 
because no ordinance was previously passed 
as required by statute, the city is not es- 
topped to assert its invalidity because the 
work has been done thereunder, and the city 
has received the benefit thereof.” The doc- 
trine of liability, as upon implied contracts, 
has no application to improvement of streets. 
‘*That doctrine applies to cases where money 
or other property of the public is received 
under such circumstances that the general 
law, independent of express contract, imposes 
the obligation upon the city todo justice 
with respect tothe same.’’ ‘‘A municipal 
corporation can only act in the cases and in 
the mode prescribed by its charter; and for 
street improvements of a local nature, ex- 
press contracts authorized by ordinance are 
necessary to create a liability.’’ So, in ref- 
erence to services rendered, the doctrine of 


%* Per Field, J., in San Francisco Gas Co. vy. San 
Franeisco, 9 Cal. 453, 469, 472. See Argenti v. San 
Francisco, 16 Cal. 255, 278,274. ‘The obligation to do 
justice rests upon all persons, natural and artificial; 
and if a county obtains money or property of another, 
without authority, the law, independent of statute, 
will compel restitution or compensation.” Per Mr. 
Justice Field, in Marsh v. Fulton County, 10 Wall. 
(U. 8.) 676, 684, approved in Louisiana v. Wood, 102 
U. 8. 294, 299, and Chapman v. Douglas County, 107 
U. S. 348, 355; Read v. Platsmouth, 107 U. S. 568; Salt 
Lake v. Hollister, 118 U. 8. 256, 263; Pennsylvania R, 
R. v. St. Louis, ete., 118 U. S. 316, 318; Brush Electric 
Light, ete. Co. v. Montgomery, 114 Ala. 433, 447. Com- 
pare opinion of Mr. Justice Jackson in Hedges v. 
Dixon County, 150 U. S. 182, 185, 186. 


311 Dillon, Munie. Corp. § 457;2 Dillon, § 955; 
Cooley’s Const. Lim. (6th Ed.) 261: 1 Beach, Pub. 
Corp. § 592 et seqg.; Thomas v. Port Hudson, 27 Mich. 
320; Sutro v. Petitt, 74 Cal. 332, 5 Am. St. Rep. 442. 

82 See Covington, etc. R. Co. v. Athens, 85 Ga. 367; 
Wheeler v. Poplar Bluff, 149 Mo. 36,49 S. W. Rep. 
1088; Vaile vy. Independence, 116 Mo. 333. 





implied liability does not apply.” It has 
been said that in favor of bona fide holders of 
negotiable securities, the corporation may be 
estopped to avail itself of any irregularities 
in the exercise of power conferred; but it 
may always show that under no circum- 
stances had the corporation power to make a 
contract of the character in question. A 
contract by which a corporation binds itself 
not to exercise certain franchises committed 
to it by the State for public purposes is ultra 
vires and void, and cannot be set up as a de- 
fense in an action to compel specific perform- 
ance of an obligation imposed by law upon 
such corporation.” Asa city cannot limit 
its legislative discretion or powers by con- 
tract, it is not estopped when a contract by 
which it unlawfully attempts to do so is 
sought to be enforced against it from invok- 
ing the defense or plea of ultra vires. There 
can be no recovery on warrants issued with- 
out authority of law in order to create a fund 
to aid a city in securing the location there of 
a State capital.” A contract for public 
work which is invalid because of defective 
legislation, does not render the city liable to 
the contractor for the value of the work, al- 
though no recovery can be bad against the 
abutting property owner.*® So where a con- 
tract entered into for paving and grading to 


%3 Per Field, C. J., in Argeiuti v. San Francisco, 16 
Cal. 255, 282, 283. See Newberry vy. Fox, 37 Minn. 
141,5 Am. St. Rep. 830. 

34 St. Louis v. Davidson, 102 Mo. 149, 153; 1 Dillon, 
Munie. Corp. $§ 163, 457, 511, 553, 936,5 Am. Law. 
Rev. 272; 1 Beach, Pub. Corp. §§ 614, 615, 616; Drain- 
age Dist. No. 1 v. Daudt, 74 Mo. App. 579; Butler v. 
Sullivan County, 108 Mu. 630. The city cannot evade 
liability, as from payment of interna] revenue tax, on 
account of liquor distilled by it on the ground of its 
want of authority to engage in such business. Salt 
Lake City v. Hollister, 118 U. S. 256. The following 
cases illustrate various phases of the doctrine. 
Buchanan v. Schoo! District, 25 Mo. App. 85; St. Louis 
v. Bell Tel. Co., 96 Mo. 623; Millsaps v. Monroe, 37 
La. Ann. 641; New Decauter v. Berry, 90 Ala. 432; 
Huesing v. Rock Island, 128 Lil. 465; Strahan v. Mal- 
vern, 77 Iowa, 454; State v. Baxter, 50 Ark. 447> 
Citizens’ Gas & M. Co. v. Elwood. 114 Ind. 332; Wax- 
ahachie v. Brown, 67 Tex. 519. The city cannot be 
bound for work done outside of the contract. Sex- 
ton v. Cook County, 114 Ill. 174. The city cannot be 
bound by contract to pay extra compensation to its 
ofticers. 

3 St. Louis v. St. Louis Gas Light Co.,5 Mo. App. 
484. 

3% Presbyterian Church v. New York, 5 Cow. (N~ 
Y.) 538, 542. 

87 Watson v. Huron, U.S. Ct. App. 

38 Saxton v. St. Joseph, 60 Mo. 153. 
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be paid for by special tax bills issued against 
the owner of the property abutting on the 
street, is void under the charter, for want of 
authority in the city to enter into it, and 
wholly illegal, the property owners cannot be 
held liable for any part of the work done 
against their will and protests.” In one case 
it is held that a city is not liable on a war- 
rant issued to a bank note company in pay- 
ment of a debt to the company for engraving 
and printing on bank note paper notes pay- 
able to bearer, to be put into circulation by 
the city as money without authority of law, 
the court saying that there could be no im- 
plied asswmpsit in such a case. The de- 
fense of ultra vires may be interposed by a 
public corporation, even where the corpora- 
tion has received the benefit of the services 
rendered through the unauthorized acts of its 
statutory agents. For, as stated, respecting 
services rendered the doctrine of implied lia- 
bility does not apply.” Asa result of the 
previous case in the United States Supreme 
Court, it has been said that ‘‘a contract made 
by a corporation, which is unlawful and void 
because beyond the scope of its corporate 
powers, does not, by being carried into exe- 
cution, become lawful and valid, but the 
proper remedy of the party aggrieved is by 
disaffirming the contract and suing to recover, 
as on a quantum meruit the value of what the 
defendant has received the actual benefit of.’’” 
‘‘A contract ultra vires, being unlawful and 


39 Verdin v. St. Louis, 131 Mo. J. c. 98. 

49 Cheeney v. Brookfield, 69 Mo. 52. See Walcott v. 
Lawrence County, 26 Mo. 272. 

41 Drainage District No. 1 v. Daudt, 74 Mo. App. 
579; Butler v. Sullivan County, 108 Mo. 630; Carroll 
vy. St. Louis, 12 Mo. 444. See St. Louis v. Gorman, 29 Mo. 
593; Sturgeon v. Hampton, 38 Mo. 203, 214; Helena v. 
Turner, 36 Ark. 577; Monticello v. Cohn, 48 Ark. 254; 
National Bank v. Mathews, 98 U. S. 621; Pook v. 
Lafayette B. A., 71 Ind. 357; Whitney Arms Co. v. 
Barlow, 63 N. Y. 62; Parish v. Wheeler, 22 N. Y. 494; 
Argenti v. San Francisco, 16 Cal. 255, 282; Weber v. 
Agricultural Soc., 44 Iowa, 233. The defense of ultra 
vires eannot be raised by one was a party to the con- 
tract and has received the benefits of such contract. 
Feld v. Roanoke Inv. Co., 128 Mo. 608. The right of 
an officer to recover on an implied contract with a 
municipality for materials supplied to it, where the 
statutes prohibit him from being directly or indi- 
rectly interested in any cortract with the city, and 
making a violation thereof a misdemeanor is denied 
in Berka v. Woodward (Cal.), 45 .L. R. A. 432, on the 
ground that the implied contract is as much pro- 
hibited as an express contract. 

42 Pittsburg, etc. R. v. Keokuk & H. B. Co., 131 U. 
S. 371, 389. 





void, not because it is in itself immoral, but 
because the corporation by the law of its 
creation is incapable of making it,—the 
courts, while refusing to maintain any action 
upon the unlawful contract, have always 
striven to do justice between the parties, so 
far as could be consistently with adherence 
to law, by permitting property or money 
parted with on the faith of the unlawful con- 
tract, to be recovered back, or compensation 
to be made for it. In such case, however, 
the action is not maintained upon the unlaw- 
ful contract, nor according to its terms; but 
on an implied contract of the defendant to 
return, or, failing to do that, to make com- 
pensation for property or money it has no 
right to retain. To maintain such action is not 
to affirm, but to disaflirm the unlawful con- 
tract.’ The United States Supreme Court 
has said that the ordinary rules which govern 
in proceedings between private persons or 
private corporations are applicable to actions 
by or against municipal. corporations. This 
grows out of the right of the city to sue and 

its liability to be sued.“ ‘‘There can be 

hardly any doubt that, where the rule of 
procedure in a particular jurisdiction allows 

the plaintiff, in the case where his money or 

property has been tortiously taken by an in- 

dividual, to waive the tort and sue in assump- 


43 Per Mr. Justicé Gray, in Central T. Co. v. Pull- 
man Pal. Car Co., 189 U. S. 24, 60, approving rule 
stated by Mr. Justice Miller. A person with whom a 
corporation has entered into contract may plead, in 
defense to an action thereon that the contract is ultra 
vires, as long as the contract has not been fully per- 
formed by the corporation. Bowman Dairy Co. v. 
Mooney, 41 Mo. App. 656. Courts will refuse to in- 
terfere in behalf of a corporatiov whose rights rest 
only in executory contract, which it seeks outside of 
the provisions of its charter to have enforced. 
Conn. Mut. L. I. Co. vy. Smith, 117 Mo. /. c. 290; Case 
v. Kelly, 188 U. 8.28. Where a contract which is be- 
yond the powers of the corporation to make has been 
executed the defense of ultra vires cannot be inter- 
posed by the other party, nor can it be raised by third 
persons ina collateral attack. Thornton vy. Nat. Ex- 
change Bank, 71 Mo. 221; Con. Mut. L. I. Co. v. 
Smith, 1/7 Mo. l. c. 289; Atl & Pac. Ry. Co. v. St. 
Louis, 66 Mo. 228; Showalter v. Pirner, 55 Mo. 219; 
Ragan v. McElroy, 98 Mo. 349. So the defense of 
ultra vires is not open to a corporation when the con- 
tract bas been fully executed on the part of the other 
contracting party, and is not expressly prohibited by 
law. Winscott v. Inv. Co., 63 Mo. App. 367; Grohman 
v. Brown, 68 Mo. App. 630; Weyrich v. Grand Lodge, 
47 Mo. App. 391; Lysaght v. St. L. Stone M. Assn., 55. 
Mo. App. 538. 

44 Met. R. Co. v- Dis. of Col., 182 U, 8. 1, 9; Hunt v. 
San Francisco, 11 Cal. 250, 258. 
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sit, this remedy is equally available where 
the defendant is a municipal corporation, 
especially in view of the fact that this rule 
of procedure is beneficial, rather than preju- 
dicial, to the defendant. In fact, in the 
few cases in which tbe question has been 
mooted, it seems to have been uniformly 
held that the same rules of procedure apply 
in actions against municipal corporations as 
in actions against individuals.’’* 

Sec. 7. Contracts for Public Work—Re- 
stricting Competition.—Where the municipal 
corporation possesses power to make contracts 
for public work, as for the improvement of 
its wharves, public grounds, streets and 
sewers, as stated, all .provisions of the law 
which are considered mandatory must be 
substantially complied with in order to render 
the contract validand enforceible. Where 
law requires work to be let to the ‘‘lowest 
bidder’’ or the ‘‘lowest responsible bidder,’? 
after public advertisement, restrictions made 
by ordinance or otherwise may have the effect 
of rendering such contracts void. Thus, 
where a board of education, in awarding a 
public contract, restricts the bidding so as 
to exclude non-union labor, which results in 
increasing the cost of work to the public, 
where the law requires the work to be let to 
the lowest bidder, the contract made there- 
under is void.“ However, the mere restric- 
tion of competition will not justify judicial 
interference, especially where the law does 
not require the work to be let to the lowest 
bidder, but in such case it must affirmatively 
appear that because of the restriction the 
cost of the work has been increasea.“ The 
reason is obvious. Courts do not sit to de- 
termine abstract legal propositions. Mere ir- 
regularities on the part of the awarding officer, 
although constituting positive violation of 
law, must result in harm to the public, the 
bidder, or the complainant. Thus, in a recent 
Illinois case, an injunction on behalf of tax- 
payers, to nullify a printing contract let by a 
city was sustained solely on the ground that 
it affirmatively appeared that the restriction 
‘increased the cost of the printing to the in- 


4 Article by Judge Seymour D. Thompson, 33 Am. 
Law Rev. 729. 

4 Adams v. Brenan, 177 Ill. 194; 52 N. E. Rep. 314. 
See Elliott v. Pittsburgh, 6 Pa. Dist. Rep. 455. 

47 See St. Louis Quarry Co. v. Von Versen, 2 Mo. 
App. Rep. 891. 





jury of the taxpayers.’’ In this case, the 
city charter expressly required contracts of 
this charcter to be let to the ‘‘lowest bidder.’’* 
Notwithstanding the particular charter 
expressly requires contracts for public work 
to be let to the ‘‘lowest bidder,’’ after public 
advertisement, species of work street covered 
by letters patent, held by a single person or 
firm, may be required. So, where one per- 
son or corporation has an exclusive monopoly 
of furnishing certain street material, as 
asphaltum, it has been held that such charter 
provision does not apply. These rulings 
have been made where the expense of the 
work is not paid out of the general revenue, 
contributed by the taxpayers, but by the abut- 
ters, and the question of increased cost of 
the improvement to them because of the ab- 
sence of competition, does not appear to 
affect the validity of the contract, or the 
special tax bills.“ It has been held to be no 
objection to such contracts where . the 
charter does not require them to be let to the 
‘*lowest and best bidder.’’™ 

' §t. Louis, Mo. EvGene McQvitiin. 


48 Holden vy. Alton, 179 111. 318, 324. 

49 Verdin v. St. Louis, 131 Mo. 26; Barber Asphalt 
Co. v. Hunt, 100 Mo..22; McCormick y. Patchin, 53 
Mo. 33; 1 Dillon, Mun. Corp., § 467; 15 Am. and Eng. 
Ency. of Law, pp. 1098, 1094. Contra: Dean v. Charl- 
ton, 23 Wis. 590. 

50 Kansas City Transfer Co. v. Hurling, 22 Mo. 
App. 654. 





MASTER AND SERVANT—INJURY TO THIRD 
PARTY—SERVANT’S ACTS — SCOPE OF EM- 
PLOYMENT—MASTER’S LIABILITY. 





CANTON COTTON WAREHOUSE CO. v. POOL. 





Supreme Court of Mississippi, Oct. 29,1900. 


Plaintiff accepted the invitation of defendant’s 
night watchman to visit defendant’s ice factory at 
night to see the process of making ice. While there, 
the watchman and other employees, for the purpose of 
a practical joke, suddenly turned off all the electric 
lights in the building, allowed steam to escape with a 
loud noise, dragged a coal shovel up and down the 
iron stairs of the engine, and uttered loud cries, 
thereby alarming plaintiff so that, in a rush to escape, 
he fell and injured himself. Held, that defendant 
should have had a peremptory instruction, since the 
acts of defendant’s employees, by which the injury was 
caused, were totally disconnected with their employ- 
ment and defendant’s business, and were done for 
their own purposes. 


WHITFIELD, C.J.: The Canton Cotton Ware- 
house Company is a corporation domiciled at 
Canton, Miss., and is engaged in the business of 
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manufacturing ice. On the occasion complained 
of it was running at night, and was lighted 
througbout with electricity. Appellee, who lived 
in the country, in company with two friends, also 
from the country, while in the town of Canton, 
met an old acquaintance, who was night watch- 
man for the warehouse company, and on the in- 
vitation of the night watchman entered the ware- 
house with him, for the purpose of seeing the 
operation of making ice. The door through 
which they entered was on a level with the 
ground, and led into the engine room, and up a 
flight of steps into the boiler room. When they 
entered they found four men, who were employees 
of the warehouse company, and who were oper- 
ating it that night. While appellee and his 
friends, the unsuspecting victims of the joke to 
be perpetrated, were in the warehouse watching 
the operation of making ice, the lights were sud- 
denly turned out, and the whole house turned 
into midnight darkness, a coal shovel scraped up 
and down the stairs of the engine, the noise of 
escaping steam, the crash of machinery, with 
cries and screams, saluted their ears. Appellee 
and his friends became frightened, and, instead 
of going out at the door through which they en- 
tered, they rushed out. at the east door, into the 
dark, and appellee fell off of a platform some 
four feet high, his face striking a rail of the IIli- 
nois Central Railroad track, knocking out two 
teeth, and causing him to bite his tongue and 
otherwise injure himself. A trial by jury was 
had, and, after plaintiff's evidence was all in, de- 
fendant moved the cour't to give judgment for de- 
fendant. The motion was overruled, and the 
trial proceeded, and resulted in verdict and judg- 
ment in favor of plaintiff for $1,000, and defend- 
ant appeals. 

The act done here was not the act of the master. 
It was not done in the master’s business, but was 
an enterprise wholly disconnected therefrom, 
done exclusively on their own account by the em- 
ployees, for the highly reprehensible purpose of 
playing a practical joke. It very clearly appears 
that though the implements used were those of 
the company, used in certain ways in the making 
of ice, they were in this act not used as they 
would be in the making of ice. The slamming 
of the coal scoop on the iron stairs, and the shut- 
ting off of steam, usually self-regulating by the 
automatic air pump, the turning out of the elec- 
tric lights, and the yelling of the voices were not 
modes of making ice, but were a use solely fora 
mischievous purpose of those engaged in it, and 
in no sense an act done in the master’s business. 
The case is wholly different from Richberger’s 
case, 73 Miss. 161,18 South. Rep. 922, 31 L. R. A. 
390. There Richberger was in the express com- 
pany’s office, transacting express business. The 
agent was refunding him an overcharge, and tak- 
ing a receipt therefor, and ‘“‘immediately’’ upon 
the signing of the receipt, so that there could be 
no logical separation of what he did in the assault 
from the transaction of the express business, 





committed the assault. The appellee here was 
engaged in no business with the appellant—buy- 
ing no ice. No employee of appellant was en- 
gaged in transacting any business of his master’s 
with appellee. The acts done in the perpetra- 
tion of this practical joke were wholly out of the 
line of their employment. ‘That the appellee has 
no cause of action against appellant is made plain 
by the authorities collected inthe exhaustive note 
to Ritchie v. Waller (Conn.), 27 L. R. A. 161, 28 
Atl. Rep. 29, and by Railroad Co. v. Latham, 72 
Miss. 32, 16 South. Rep. 757. And see, specially, 
Round v. Railroad Co., 64 N. Y. 136; Bowler v. 
O’Connell (Mass.), 38 N. E. Rep. 498, 27 L. R. A. 
173; Smith v. Railroad Co., 78 Hun, 524, 29N. Y. 
Supp. 540. In Bowler’s case, the court say: ‘‘An 
act done by a servant while engaged in his mas- 
ter’s work but not done as a means, or for the 
purpose, of performing that work, is not the 
master’s act.’? This is said to be too broad a 
statement of the law, at page 164, 27 L. R. 
A., in the note referred to, because it does not 
provide for the ‘‘misuse of a dangerous ma- 
chine, as in Railway Co. v. Scoville, 10 C. C. 
A. 479, 62 Fed. Rep. 730, 27 L. R. A. 179”°— 
a.case relied on by appellant, affirmed by a 
divided court. But manifestly this is not a case 
like cases where the question is as to the custody 
of dangerous implements, as steam engines, 
dynamite, torpedoes, etc. The ordinary appli- 
ances in use in an ice factory cannot be so classed, 
certainly not a coal scoop and electric lights. The 
true test is very clearly stated in Smith's case, 
78 Hun, 524, 29 N. Y. Supp. 540—a torpedo case. 
Says the court: “If by doing what he did he 
went outside of his employment, in order to effect 
a purpose of his own, in exploding the torpedoes 
for his own amusement, and not for the purpose 
of signaling the train, then the company would 
not be liable.’’ ‘The inquiry. is not whether the 
act in question, in any case, was done, so far as 
time is concerned, while the servant was engaged 
in the master’s business. nor as to mode or man- 
ner of doing it—whether in doing the act he uses 
the appliances of the master—but whether, from 
the aature of the act itself as actually done, it was 
an act done in the master’s business, or wholly 
disconnected therefrom by: the servant, not as serv- 
ant, but as an individual on his own account. -In 
the light of these principles, it is clear there was 
nothing to go tothe jury, and the peremptory 
charge asked by defendant should have been 
given. 


Notrt.—Recent Decisions on Questions of Liability 
of Master for Injuries to Third Persons Caused by 
Acts of Servant Within the Scope of His: Employ- 
ment.—Where the seller of a range, who has agreed 
to deliver it, with the necessary piping, and set it up 
ready for use, sends it by an agent, who sets it up in 
a defective and dangerous manner, the jury are au- 
thorized to infer that in so doing he was acting 
within the scope of his agency. Wrought-Iron, Range 
Co. v. Grabam, 25 C. C. A. 570, 80 Fed. Rep. 474. A 
clerk, undertaking to obtain from a customer an ar- 
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ticle that he believed was stolen, is so acting within 
the scope of his employment as to render his em- 
ployers liable for an assault thereby committed. 
McDonald v. Franchere (lowa), 71 N. W. Rep. 427. 
Where the servant of a coal company, in connection 
with his work of unloading coal from a car, threwa 
heavy plank from the car into the street, striking and 
injuring plaintiff, who was passing, the company is 
liable for the injury. Holmes v. Tennessee Coal, 
Iron & Railroad Co., 49 La. Ann. 1465, 22 South. Rep. 
403. A servant instructed to admit in a church only 
such persons as have tickets, cannot, by directing 
police officers to arrest one who seeks to enter with- 
out a ticket, make his master liable for a false arrest 
made pursuant thereto, as he would not be acting 
within the apparent scope of his employment. Bara- 
basz v. Kabat (Md.), 37 Atl. Rep. 720. In an action 
for injuries, caused by pluintiff’s being knocked down 
in the entrance to defendant’s station by its servant 
and a drunken man, while the former was ejecting 
the latter, there was evidence that the servant was 
employed specially to take care of the men’s waiting 
room and closet, and to keep them clear of loafers. 
Held sufficient to show that the servant was acting 
within the scope of hisauthority. Gray v. Boston & 
M. R. R. (Mass.), 46 N. E. Rep. 397. A master’s 
liability to third persons for the negligence of his 
servant, is not limited to acts of the servant done 
under the master’s instructions, or approved by the 
master during the service, but he is liable for all 
negligent acts of his servant while acting within the 
general scope of his employment. Keep v. Walsh, 
44 N. Y. S. 944,17 App. Div. 104. Where waiters in 
a restaurant took the hats and overcoats of custom- 
ers when they entered, it will be presumed that they 
acted within the scope of their employment. Ap- 
pleton v. Welch, 45 N. Y. S. 951. Defendant em- 
ployed one C to train their race horses, and author- 
ized him to employ necessary jockeys and stable 
boys. C employed plaintiff to ride the horses for 
the purpose of exercising them. On one occasion, 
when plaintiff had finished his work with defendants’ 
horses, C compelled him, without the knowledge of 
defendants, to ride a horse belonging to a third per- 
son who lived in the neighborhood, and brought the 
horse over to defendants’ stable, and while so riding 
it plaintiff was thrown and injured. Held, that C 
was not acting within the scope of his employment in 
compelling plaintiff to ride such horse, and, there- 
fore, defendants were not liable. Ray \. Keene, 45 
N. Y. 8. 896. Where railroad employees in charge of 
a locomotive sound the whistle, without any occasion 
therefor, for the purpose of frightening a horse near 
it, and not in the discharge of duty, the railroad com- 
pany is not liable for damages caused thereby; such 
acts not being within the scope of their employment. 
International & G. N. R. R. Co. v. Yarbrough (Tex. 
Civ. App.), 398. W. Rep. 1096. The minor son of 
defendant, who was directed by him to shoot crows 
in a field, but who went into the woods to hunt 
squirrels, and when some two miles from defendant’s 
premises, by his negligence, injured plaintiff, was 
not at the time of the act engaged in defendani’s 
business so as to render defendant liable for the in- 
jury. Winkler v. Fisher (Wis.), 70 N. W. Rep. 477. 
The owner of an ice wagon, from which a piece of 
ice fell because it was defectively loaded, is liable to 
a person injured thereby, though the driver bad de- 
viated from his proper route for a purpose of his 
own, if atthe time of the accident he had accom- 
plished that purpose, and was proceeding to the 














place where his employment required him to go. 
Geraty v. National Ice Co , 44 N. Y. S. 659. A master 
is not relieved from liability for the acts of bis serv- 
ants because unnecessary or in violation of his in- 
structions, if they were done in the exercise of their 
judgment or for their convenience in performing 
their work. MeCauley v. Hutkoff, 46N. Y.S.85. <A 
pastor rightfully instructing a doorkeeper ofa church 
to admit only such as have tickets, is liable for in- 
juries resulting from the use of unnecessary force by 
the doorkeeper in preventing from entering one who 
had no ticket. Barabasz v. Kabat (Md.), 37 Atl. Rep. 
720. A master is not responsible for acts of an em- 
ployee in the matter of making an arrest, where, for 
the time, he was acting under the direction and con- 
trol of a police officer. Geary v. Stevenson (Mass.), 
47 N. E. Rep. 508. It is within the apparent scope of 
the foreman and agent of the owners of a sawmill to 
direct the moving of lumber cars on a side track in 
proximity to the mill, which are at the time being 
loaded with lumber from the mill, even though such 
lumber cars and side track may not be owned, opera- 
ted or controlled by the owners of the mill. Camp v. 
Hall, 39 Fla. 535, 22 South. Rep. 792. It is within the 
apparent authority of a clerk to invite a customer 
into the basement where the material the customer 
desires to purchase is kept. Clack v. Southern Elec- 
trical Supply Co., 72 Mo. App. 506. Where one em- 
ployed as a baggageman at a theater, after the bag- 
gage had been removed, swept the dirt from the 
room onto the sidewalk, in the absence of evidence 
to the contrary, it will be presumed that, in opening 
the coal hole to admit the dirt, he was acting within 
the line of his employment, thereby rendering the 
master liable for an accident occurring from its 
having been negligently left open. Todd v. Havlin, 
72 Mo. App. 565. A railroad company is not liable 
for the wrongful act of a section foreman in loaning 
to boys a hand car of which he has charge, where 
such acti s outside the scope of his employment, 
and he has no authority from the company 
to so loan it. Robinson v. McNeill, 18 Wasb. 
163, 51 Pac. Rep. 355. A street car company is not 
liable for the acts of its conductor in prosecuting a 
passenger for violation of a city ordinance making it 
a misdemeanor for any person to ride on a street car 
without paying his fare, in the absence of express 
authority from the company to the conductor to 
make such prosecution. Little Rock Traction & 
Electric Co. v. Walker (Ark.), 45 S. W. Rep. 57. 
Where employees of.a railroad company customarily 
used its engine in going from their work to dinner, 
with its knowiedge, it was liable for damages to third 
persons resulting from negligence in such use. East 
St. Louis Connecting Ry. Co. v. Reames, 173 III. 582, 
51 N. E. Rep. 68. A railroad company is net liable 
for injuries inflicted on a trespasser by its employee 
while assisting the trainmen of another company in 
preventing the trespasser from climbing on its train, 
where such employee was performing no duty which 
he owed to the former, or which it owed tothe latter. 
Illinois Cent. R. Co. v. Andrews, 78 Ill. App. 80. 
Plaiouff was arrested by one having no connection 
with defendant railroud company and locked up in 
the baggaye room. While so contined, one employed 
as adet+ctive of defendant, and subj ct to the orders 
of its law department, entered the place where 
plaintiff was confined, searched his clothing, com- 
mitted indignities on bis person, and used abusive 
language to him. There was no showing as to the 
duties, authority, or directions given to the detective, 
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except what might be inferred from the term “‘detect- 
ive.” Held, that a nonsuit should have been 
granted, since there is not sufficient evidence that the 
acts were within the scope of the detective’s au- 
thority, to warrant the submission of the question of 
defendant’s liabi'ity. Penny v. New York Cent. & 
H. R. R. Co., 53 N. Y. 8S. 1048, 34 App. Div. 10. Where 
one operates a car on the tracks of arailroad company 
for his private benefit, and without the company’s 
consent, the company is not estopped to deny that it 
was a part of the operation of the road because he was 
a servant in charge of the car, and required to use it 
in his ordinary duties. Branch vy. International & G. 
N. R. Co. (Tex.), 47S. W. Rep. 974. Where a hand 
car was intrusted by a railroad company to the fore- 
man of a telegraph repair gang for use in their work, 
and, contrary to his instructions, he used it on a pri- 
vate errand, and while doing so negligently ran it 
against a vehicle at a public crossing, the company is 
not liable. Branch v. International & G. N. R. Co. 
(Tex.), 47 S. W. Rep. 974. Where, in an action against 
a railway company, it appears that plaintiff was 
injured at a crossing by a hand car used by a section 
foreman for his private benefit, it is error to direct a 
verdict for defendant if there is evidence of negli 
gence in intrustirg the car to the foreman. Branch 
v. International & G.N. R. Co. (Tex.), 48S. W. Rep. 
891. An employer, owner of a park, is liable for the 
torts of a servant who, in the execution of orders not 
to allow any person in the park, throws a rock and 
injures plaintiff; the servant having shortly before 
ordered plaintiff from the park, the rock being thrown 
just as plaintiff was leaving, and the injury being 
inseparable from the act of getting plaintiff from the 
park. Alton Ry. & Illuminating Co. v. Cox, 84 Ill. 
App. 202. Where a motorman, to frighten away boys 
who had placed obstructions on the company’s tracks, 
threw a stone near where he saw the boys in hiding, 
striking one of them, he was not acting within the 
scope of his employment, so as to render the company 
liable for the resulting injury, although it had previ- 
ously instructed him that boys were in the habit of 
placing obstructions on the track, and that he should 
use special diligence to prevent the mischief. Dolan 
v. Hubinger, 109 Iowa, 408, 80 N. W. Rep. 514. Where 
the employees of an electric company, pursuant to 
general instructions from its managing agent to erect 
wires along a street, and cut such branches from 
overhanging trees as might be necessary to prevent 
contact with the wires, went into plaintiff’s land and 
cut off overhanging branches, which could have been 
avoided by insulation of the wires, the company is 
liable, since is servants were acting within the scope 
of theiremployment. Van Siclen v. Jamaica Electric 
Light Co., 61 N. Y. 8. 210,45 App. Div.1. A master 
is liable for an assault and battery committed by his 
servant while. carrying out the former’s orders to 
secure possession of property to which he was not 
entitled, though he merely directed the servant to 
take the property. Griffith v. Friendly, 62 N. Y.S. 
391, 30 Mise. Rep. 393. Where plaintiff had rented a 
bakery from defendant, and defendant’s agent, in 
making repairs, bad willfully and maliciously de- 
stroyed the usefulness of the ovens, and had wrong- 
fully brought an action to dispussess plaintiff, and 
had otherwise injured his business, defendant could 
not escape liability on the grounds that the agent had 
exceeded his authority, since such fact would not 
relieve him unless it appeared that the acts of the 
servant were to effect some purpose of his own. Levy 
v. Ely, 62 N. Y. S. 855, 48 App. Div. 554. P was con- 





tractor for construction of a building. B was sub- 
contractor for doing the cornice work, his contract 
providing that P should erect a scaffold for him. S$ 
was subcontractor to do the slag roofing and tin 
work, his work having nothing to do with the work. 
provided for by the contract of B. Held, that P was 
not liable for injury to employees of 8 from the fall- 
ing of the scaffold, their entrance on the scaffold not 
being within the scope of their employment, and not 
being authorized or known to S, and they not being 
called to the scaffold in the performance of the work 
S contracted to do, and the erection of the scaffold on 
which to do the work called for by S’s contract not 
being required for its performance. Rowan v. Pret 
tyman, 194 Pa. St. 443, 45 Atl. Rep. 380. 
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OweEn’s Law Qol(zzeeJjieco:id Edition. 

Questions and answers on twenty-five of the 
most important topics of the law, designed 
especially ror tne use of law students in re-- 
view work in preparation for examination for degrees 
in law colleges or for admission to the bar. The sub- 
jects embraced in these questions and answers are 
agency, bailments, constitutional law, contracts, . 
criminal law, criminal procedure, damages, domestic 
relations, equity, evidence, executors and administra- 
tors, insurance, jurisdiction of United States courts, . 
legal ethics, municipal corporations, negotiable instru- 
ments, partnership, personal property, pleading, pri- 
vate corporations, real property, sales and statute of 
frauds, suretysbip and guaranty, torts, wills. In this 
work the author has combined all of the fundamental 
and underlying principles and rules contained in 25. 
ofthe principal and most essential branches of the 
law. The answers have been framed with reference 
to the commcn law, it not having been found practi- 
cal to notice statutory changes, excepting where they 
are nearly uniform throughout the United States. 
Students will therefore find it necessary to consult 
local statutes carefully. We are glad to notice that 
this book endeavors to instill correct principles into 
the legal student. Under the head of legal ethics is 
asked: ‘Canaan attorney properly refuse to appear 
for the plaintiff in a civil cause which he considers 
unjust? A. He not only has the right but is in duty 
bound to refuse to be concerned for a plaintiff in the 
legal pursuit of a demand which offends his sense of 
what is just and right. The courts are open to the- 
party in person to prosecute his own claim and plead 
his own cause, which he should be compelled to do 
in such a case.’”” The author is Wilbur A. Owen, LL. 
M. of the Toledo bar. The book contains 615 pages, 
well printed and bound in law sheep. Published by 
West Publishing Co., St. Paul. 

A®DREWS’ AMERICAN Law. 

What Blackstone has been to English law, An- 
drews’ great work will be to American law. The 
author’s treatment is elementary, scientific and emi- 
nently practical. The citations of the great leading 
cases where the rules are formulated or expounded 
with the modern great ruling cases showing the pre- 
vailing and conflicting views of the law to which are 
added such collateral citations as will facilitate the 
making of exhaustive briefs on the subjects. 5,000 
choice cases are cited, judicious reference being made 
to American Decisions, American Reports, American: 
State Reports, Lawyers’ Reports Annotated, English 
Ruling Cases, and the Reporter system. The author 
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treats of the development of the science of law and 
government, representative government in Greece, 
ancient idea of sovereignty and slavery, Roman 
jurisprudence, rise of feudalism and Roman hier- 
archy, analysis of American law, personal rela- 
tions, rights, jobligations and remedies, magistrate 
and people, the people of the nation, people 
of the States, public domain, sources of systems 
of law, national government, partition of powers, 
powers of congress, national revenue, duties and ex- 
cise tariff, power to regulate commerce, finance and 
currency, bankruptcy and insolvency, war and mili 
tary power, post office, post roads and internal im- 
provements, federal executive authority, State legis- 
lative department, State executive department, 
local self-government, private corporations, per- 
sonal rights, domestic relations, things of prop- 
erty, things real, law of actions, law of crimes. 
Measured by a close standard, we have heretofore 
had no elementary treatise on American law. 
Investigation fails to discover apy institutional 
work designed for the use of American students, or a 
declaration and application of the true principles of 
legal analysis. The proper construction is to divide 
the body of rules which constitute the corpus juris 
into classes of rules relating to some great subject 
and to subdivide these into genus and species as ex- 
plained in chapter 2, page 65, a careful examination 
of which is made the subject of chapter 3. Legal 
analysis as there explained, applied to the actual 
preparation of a discourse or an elementary treatise 
on law combines two processes—analysis and synthe- 
sis. As definition cannot precede a settled form and 
clear conception of the subject to be defined, so a 
logical arrangement of a nation’s laws cannot pre- 
cede a settled and well understood development of it. 
Its development will continue, but its form is fixed. 
Tbe author thinks that legal analysis in the United 
States has attained only to the first process of anal 
ysis. Tat analysis has made so little progress is 
not due to a lack of legal acumen or learning on the 
part of the legal profession, nor to a lack of that 
peculiar ability termed analytical. Nor is the reason 
to be found in the complexity of our dual system of 
State and national jurisdiction, though the latter may 
have some bearing on the matter. ‘The above may 
be termed the natural causes of want of method in 
our treatises. In addition to these natural causes 
there is an artificial cause, viz.: to the habits of 
thought engendered by the universal use of Black- 
stone’s Commentaries as an institutional work for 
students by which the minds of students have been 
filled with ideas and principles not at all adapted to, 
and indeed in direct conflict with the fundamental 
principles of Ameriean law; these impressions cling 
to them after they become lawyers. Mr. Andrews 
has certainly devoted an immense amount of pains- 
taking labor to his book. We see no reason why it 
should not go into universal use and supplant not 
only Blackstone but all competitors. The author has 
cited leading and ruling cases, and in addition the 
best considered and most prominent late cases, giving 
the preference tosuch cases as are reported and aun- 
notated in standard reports. These citations add 
much to the value of the book tothe practicing law 
yer. The author is James DeWitt Andrews, who 
bas heretofore edited Wilson’s Works, Andrews’ 
Stephen’s Pleading and Cooley’s Blackstone. The 
book contains over 1,300 pages, well printed, as is 
the custom of the publishers, Callaghan & Co. 
Chicago. 








BOOKS RECEIVED. 

The American Digest Annotated, Continuing Without 
Omission or Duplication, the Century Edition of 
the American Digest, 1658 to 1896. 1900A. A 
Digest of All Current Decisions of all the Amer- 
ican Courts, as Reported in the National Reporter 
System, the Official Reports and Elsewhere, To- 
gether with Leading English and Canadian Cases, 
from October 1, 1899, to March 31, 1900. Prepared 
and Edited by the Editorial Staff of the American 
Digest System. St. Paul, Minn., West Publish- 
ing Co., 1900. 








WEEKLY DIGEST 

@f ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Cirouit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of Im- 
portant Decisions and except those Opinions in 
which no Important Legal Principles are Dis 
cussed of Interest tothe Protession at Large. 
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1. ACCORD AND SATISFACTION - Consideration for Re- 
lease of Claim.—Where a debtor, in tendering the 
amount of a demand which had been liquidated by 
agreement, attached the condition that the creditors 
should accept the amount in satisfaction of all claims 
against him, the creditors, by retaining the money, did 
not preclude themselves from asserting other claims, 
as the payment ofa | quidated demand is no consid- 
eration for the release of other demands.—LOUISVILLE, 
ETc. Ry. v. HELM, Ky., 59S. W. Rep. 323. 

2. ADVERSE PossESsston — Interruption.—Adverse 
possession of M is interrupted where, her possession 
being threatened by a third person, she, without any 
influence from F, went to F and and stated that her 
(M's) husband had told ber that her house was on the 
land of F,and asked the protection of his title, and 
agreed to hold under it.—FReE v. FINE, Tenn., 59 8S. 
W. Rep. 384. 

3. ADVERSE POSSESSION — Property Not Inclosed.— 
Rev. St. art. 3343, provides that peaceable adverse pos- 
session of real estate for 10 years shall be a bar to an 
action to recover the land. Article 3si4 provideg that 
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the possession contemplated in the preceding section 
shall not embrace more than 160 acres, including the 
improvements, or the number of acres actually in- 
closed, should the same exceed 160 acres. A person in 
adverse possession of a 15-acre lot for more than 10 
years had inclosed buta small portion of such lot, and 
the remainder was not used or cultivated by him, al. 
though heclaimed to be in possession thereof. Held, 
that he acquired title tothe entire lot.—NAVIVEL V. 
RAYMOND, Tex., 59S. W. Rep. 311. 

4. ALIMONY — Service of Publication.—Service by 
publication is authorized by section 5048 of the Re vised 
Statutes, iInan action by a wife for alimony and sup- 
port of her child against the husband, who deserted 
his family and became a non-resident of the State, 
where the only relief sought is the appropriation of 
real property of the husband situated in the county 
where the action is brought to the payment of the 
amount that should be allowed for such alimony and 
support. Such an action is substantially onein rem, 
and the court has jurisdiction at its commencement to 
grant a preliminary injunction preventing the disposi- 
tion of the property by the defendant pending the suit, 
and, on completion of the service by publication, to 
decree the relief sought.—BENNER V. BENNER, Ohio, 68 
N. E. Rep. 569. 

5. ANIMALS—Dogs — Damages for Injury.—A person 
bit by the dog of the owner of a house while going by 
a back way tothe back door to visit the servants is 
not a trespasser, so as to prevent recovery, under Pub. 
St. ch. 102, § 93, declaring that every owner or keeper 
of a dog shall forfeit to any person i: jured by it double 
the amount of damages sustained.—RILEY v. HaRgIs, 
Mass., 58 N. E. Rep. 534. 

6. ATTACHMENT—Mortgaged Property.—An owner of 
certain land mortgaged the cotton to be raised and 
gathered by him, assisted by his family and the hired 
help he might have, thereon during a certain year, to 
plaintiff; a portion of the land being rented by crop- 
pers, who paid a portion ofthe crop to such mort- 
gagor as rent. Held, that the mortgage did not in- 
clude the latter cotton, and hence an attachment and 
sale thereof as belonging to the mortgagor was not 
wrongful.—BLounT v. LEWwISs, Tex., 59S. W. Rep. 293. 

7. ATTACHMENT — Non-Residence — Citizenship.— 
Where defendant, a railroad contractor, retained a 
house occupied by his father, who was a member of 
his family, in one State, where his child, a young girl, 
also lived, and voted there, and returned there several 
times each year on visits, but all his business was 
done in another State, where he had an office and liv- 
ing apartments, forthe purpose of carrying on such 
business, with no definite idea of returning to the first 
State at any particular time, be is a non resident from 
that State, within the meaning ofthe attachment laws, 
though retaining his citizenship, and his property 
may be attached.—SOUTHERN Ry. Co. v. MCDONALD, 
Tenn., 59 8S. W. Rep. 371. 

8. ATTACHMENT—Return — Amendment.—Where, in 
an.action for damages for a wrongful attachment, the 
sheriff’s return does not show that the goods levied on 
belonged to plaintiff, the return on order of the court 
may be amended by the sheriff, though his term of 
office has expired.—LAWRENCE V. AGUIRRE, Tex., 59 8. 
W. Rep. 289. 


9. ATTORNEY AND CLIENT — Action for Money Re- 
ceived.—Where a client sues his attorney, and others 
associated by the attorney with him, fur money re- 
ceived, which they failed to pay over, that there was 
no privity between the client and those employed by 
the attorney cannot defeat the action, sincean action 
for money received lies against any one who has 
money which he is not entitled to hold as against the 
complainant, and want of privity between the parties 
is immaterial.—MaDDEN V. Watts, 8S. Car., 87 8. E. 
Rep. 209. 

10. BAaNKRUPTCY—Setting Aside Assignee’s Saie.— 
Although it satisfactorily appears that a sale of prop- 





erty of bankrupts by an assignee to the wives of the 
bankrupts, the proceeds being subsequently turned 
over to the trustee in bankruptcy, ja voidable, yet 
where the property has been resold, and such time 
has elapsed that it is doubtful whether the setting 
aside of the sale and the suit for an accounting thereby 
rendered necessary would result in any benefit to the 
estate, it.will not be set aside at the instance of cred- 
itors, unless upon their giving a bond to indemnify 
the trustee for any loss which may result to the es- 
tate.—IN RE FINLAY, U.S. D. C.,8. D. (N. Y.), 104 Fed. 
Rep. 675. 


ll. BANKRUPTCY — State Law — Proceedings.—Since 
the statute of Texas concerning assignments for the 
benefit of creditors is in no sense an insolvent law pro- 
viding for the discharge of a debtor without the con- 
sent of his creditors, but is a statute prescribing a 
mode of administration of insolvent’s estates under 
assignments which would be good at common law, it 
does nut conflict with the national bankruptcy act of 
1898, and hence is not suspended by that act.—PatTrr- 
Joinpe & ECOBANK CO. V. CUMMINS, Tex., 598. W. Rep. 
297. 


12. BILLS AND NOTES — Collateral Security—Applica- 
tion.— Where plaintiff took notes as collateral security 
for a note given by defendant under an agreement 
that he was to exhaust the liability of the makers of 
the collateral notes before enforcing defendant's lia- 
bility, such collateral notes, being given atthe same 
time as other notes by the same partiesto plaintiff, 
were of equal dignity with the notes given plaintiff, 
and the proceeds of the sale of the lands of the makers 
should be applied pro rata to the payment ofall the 
notes, and therefore defendant was entitled to a credit 
on the note to such pro rata amount payable on the 
collateral notes.—GRAYSON Vv. HARRISON, Tenn., 59S. 
W. Kep. 438. 


13. BILLS AND NoTEsS—Defenses—Collateral Agree- 
ment.—The defense that the payee of a note obtained a 
loan from a bank on the faith of collaterals loaned by 
defendant, that said note was given on condition that 
it should not be paid till defendant's collaterals were 
returned to him, and that they were not returned, but 
were sold by the bank, was sufficient, as between the 
parties to the note, though it was not shown what the 
collaterals were worth or what they sold for; the pre- 
sumption heing that they were at least worth the face 
of the note.—HaMILTON & MINGO CoaL & COKE OCo., 
Tenn., 59S. W. Rep. 420. 


14. BILLS AND NOTES — Directing Verdict.—In an ac- 
tion on a note by a holder who has acquired it before 
maturity for value, where he established defendant's 
signature, his ownership, and its non-payment, and 
that there were no erasures on it, and defendant de- 
nied its execution, but only claimed on the trial, with- 
out denying his signature, that, 4 it was the note ex- 
ecuted by him, the date had been changed, the issue 
is for the jury.—First NaT. BaNK OF DETROIT v. 
Bowsy, Mich., 84N. W. Rep. 289. 


15. BUILDING ASSOCIATIONS—Insolvency—Borrowing 
Member.—Where an action is brought by an insolvent 
building association, and the receiver thereof, to re- 
cover the amount due from a borrowing member, de- 
fendant should be charged with the amount of the 
loan and the interest thereon, and credited with inter- 
est and premiums paid by him, but should not be cred- 
ited for dues paid on his stock.—SOUTHERN BUILDING 
& Loan ASSN. V. EASLEY, Tenn., 598. W. Rep. 440. 


16. CABRIERS—Passenger — Termination of Relation 
of Carrier and Passenger.—The relation of carrier and 
passenger between a railroad company and a passen- 
ger on one of its trains is not terminated when the 
passenger alights ata station, until he has had a rea- 
sonable time, under all the circumstances, to leave the 
station; and a woman alighting at a station in the 
early morning, while it was dark, and who was injured 
immediately afterwards, by falling from the platform 
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owing to the darkness,there being no one at the sta- 
tion, and no lights.in or around it, is not debarred 
from recovering for the injury because she had formed 
the intention of remaining atthe station until day- 
light.—Cu1caGo, ETC. Ry. Co. v. Woop, U.S.C. C.of 
App., Eighth Circuit, 104 Fed. Rep. 662. 

17. CARRIERS OF PaSSENGERS — Negligence—Street 
Railways.—The controversy being whether defend- 
ant’s street-railway train, which ran over plaintiff's 
intestate as he attempted to beard it, was moving 
slowly, as testified by plaintiff's witnesses, or rapidly, 
a8 testified by defendant’s witnesses, plaintiff cannot 
show that it was defendant’s custom to stop its cars 
near the point of the accident to take on passengers; 
this nct being competent to corroborate plaintiff's evi- 
dence, and furnishing no excuse for attempting to 
mount a rapidly moving street car.—WssT CHICAGO 
ST. R. Co. v. Torps, I11.,58 N. E. Rep. 697. 

18. CARRIERS OF PASSENGERS — Street Railroads.—If 
a street car stops at a usual place for passengers, and 
a person in the exercise of due care gets upon the steps 
or platform of the car, forthe purpose of taking pas- 
sage, while it is so waiting, he isto be regarded as a 
passenger.—GaFFNEY V. 8T. PAUL CITY RY. Co., Minn., 
84N. W. Rep. 304. 

19, CeRTIORARI-— Jurisdiction.—Where the court had 
jurisdiction of the subject-matter and of the parties, 
its action in refusing an injunction and dismissing the 
action cannot be reviewed by certiorari, since the rem- 
edy can only be employed to determine whether a 
tribunal has exceeded its authority.—STaTE Vv. DIs- 
TRICT COURT OF SECOND JUDICIAL DISTRICT, Mont., 
62 Pac. Rep. 820. 

20. CONSTITUTIONAL Law — Pharmacy Act — Patent 
Medicines.—Pharmacy Act, § 2, imposes a penalty on 
any person, not a registered pharmacist, who opens 
or conducts any pharmacy, dispensary, drug store, 
etc., for the purpose of retailing, compounding, or dis- 
pensing drugs or poisons, unless he shall employ and 
place ip active charge of the same a registered phar- 
macist, provided thatthe act shall not interfere with 
the sale of patent, proprietary, and domestic reme- 
dies by retail dealers in localities as thereinafter pro- 
vided. Section 8 gives the State board of pharmacy 
power, in its discretion, to issue permits to persons 
engaged in business in villages, or other localities, to 
sell domestic and proprietary medicines under such 
restrictions as it may provide. Held, that so much of 
this legislation as empowers the board to issue such 
permits violates Const. art. 4, § 22, prohibiting special 
laws granting to any person any special or exclusive 
privilege, since it vestsin the board an arbitrary dis- 
cretion, enabling it to grant or withhold the same 
privilege from different individuals at its pleasure.— 
NOEL v. PEOPLE, Ill., 58 N. E. Rep. 617. 


21. CONSTITUTIONAL Law - Tramps—Offenses Against 
Public Policy.—Section 6995, Rev. St., commonly known 
as the “Tramp Law,” whereby punishment is pre- 
scribed forthreatening to do injury to the person of 
another by a tramp, is not in conflict with the Ohio 
bill of rights, nor with section 26 of article 2 of the 
constitution, nor with the fourteenth amendment to 
the constitution of the United States. — STaTE Vv. 
HoGay, Ohio, 58 N. E. Rep. 572. 


22. CoRPORATIONS—Authority of Officer—Estoppel.— 
A corporation pledged certain warehouse receipts to 
secure its loan to a bank. After payment of all but 
$1,000, its treasurer and general manager, who was 
largely indebted to the same bank, informed it that, as 
the corporation owed him more than that amount, he 
had made arrangements with the corporation to 
pledge such receipts to secure his individual loan. 
The bank accepted the receipts, and thereafter, on its 
request, they were indorsed in blank by the secretary, 
who was the son of the manager. The corporation 


thereafter paid its loan without taking up the receipts. 
The representation of the manager as to the debt due 
him was in fact false. Held, that, treating the pledge 





for the debt of the manager as the act of the corpora- 
tion, it was ulira vires and void, and incapable of rati- 
fication.—WHEELER V. HOME SaViINGs & STATE Bank, 
I1l., 58 N. E. Rep. 598. 

23. CORPORATIONS — Contract — Defaulting Con- 
traetors.—A corporation is not legally or equitably 
bound to pay the creditors of its defaulting con- 
tractors for work, materials, or supplies, which cred- 
itors furnished to such contractors, and the latter used 
to improve the property of the corporation, when the 
contractors have so utterly failed to perform their 
agreement with the corporation that it owes them 
nothing. — Denison & N. Ry. CoO. Vv. RANNEY-ALTON 
MERCANTILE Co.,U.S.C.C. of App., Eighth Circuit, 
104 Fed. Rep. 595. 

24. CORPORATIONS—Foreign Corporations — Service 
of Process.—Under Code Civ. Proc. Cal. § 411, which 
authorizes service of process on foreign corporations 
“doing business and having a managing or business 
agent, cashier or secretary within this State,” by serv- 
ice on such agent, cashier, or secretary, to render such 
service effective, where made on a person as the busi_ 
ness agent of a foreign corporation, the corporation 
must be in fact doing a substantia! part of its business 
within the State, so as to be subject to the statute, and 
the agent must be one having actual derivative au- 
thority bearing a close relation to that of managing 
agent, cashier or secretary, and not merely an agency 
created by construction or implication, contrary to 
the intention of the parties.—DOE v. SPRINGFIELD 
BoILer & MFG. Co., U. 8. C.C. of App., Ninth Circuit, 
104 Fea. Hep. 684. 

25. CoRPoRATIONS—Insolvent Corporations — Credit- 
ors’ Suits.—A creditor of a corporation who has ex. 
hausted his remedy at law can proceed, in order to ob- 
tain satisfaction of his jadgment, against a stock- 
holder to enforce the latter's liability te the company 
for his unpaid subscription, though the other stock- 
holders are not made parties, and no account is taken 
of the other indebtedness of the corporation.—COOPER 
v. ADEL SECURITY Co., N. Car., 37S. E. Rep. 216. 

26. CORPORATIONS—Minority Stockholders. — Where 
a mining corporation purchases a majority of the 
stock of another mining corporation, and by so doing 
is able to elect a directory under its control, and se- 
cure a bond and lease of the property of such corpora- 
tion on its own terms and conditions, such lease and 
bond will be set aside at the suit’ of minority stock- 
holders of the latter corporation, though obtained 
without any actual fraud.—GLENGARY CONSOL. MIN. 
Co. v. BOBHMER, Oolo., 62 Pac. Kep. 839. 

27. CORPORATIONS—Mortgages—Validity.—The valid- 
ity ofa company’s mortgage given to secure money 
loaned to it is not affected because the instriment 
shows no authority of the officials to borrow the 
money to secure which it was executed; for such au. 
thority will be presumed, in favor of the lender, where 
the company received the money.— TURNER V. KINGS- 
TON LUMBER & MFG. Co., Tenn.,59S W. Rep. 410. 

28. CORPORATIONS—Religious Meetings—Leases—Cov- 
enant.—When a corporation, which has for its object 
the owning and holding of land for the purpose of 
carrying on religious exercises and meetings on the 
same, leases a part of such land with restrictive cove- 
nants in the lease that the lessees “during all meet- 
ings would be subject to the rules and regulations of 
said meeting,” and “would use such premises for the 
purpose of a private dwelling or residence only, ex- 
cept on a special permit from the company,” such 
covenants are valid, and binding on the lessees.—LIn- 
WOOD PaRK Co. v. VAN DUSEN, Ohio, 58 N. E. Rep. 576. 


29. CORPORATIONS— Service of Process — Managing 
Agent.—Where a foreign corporation had ceased to do 
business in the State, an attorney who, as general 
counsel, had charge of all the business of the company 
in the State, and who was its only general officer in 
the State, was ‘‘the managing agent” of the corpora- 
tion within the meaning of Civ. Code Prac. § 732, 
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subsec. 33, providing that “the managing agent” of a 
corporation shall be deemed its ‘‘chief officer,” for the 
purpose of service of process, where the corporation 
has no one of several other officers in the State.—NEw- 
PORT News & MISSISSIPPI VaL. CoO. Vv. MCDONALD 
BRICK Co.’8 ASSIGNEE, Ky., 598. W. Rep. 332. 

30. CoRPORATIONS—Stockholder’s Liability—Enforce- 
ment.—Laws Kan. 1898, cb.j10, which provides: for the 
enforcement of the constitutional liability of stock- 
holders io a corporation by a receiver for the benefit 
of the corporation and all the creditors al.ke, does not 
supersede the provisions of the prior statute, which 
gave a creditor the right to enforce the liability of any 
particular stockholder for his own individual benefit, 
as to contracts made while such statute was in force, 
sisce the right thereby given became a part of the 
contract, which would be materially impaired by the 
substitution of the restricted remedy given by the 
subsequent act. — WEBSTER v. Bowers, U. S. U. 
C.,D. (N. H.), 104 Fed. Rep. 627. 


31. CREDITORS’ BILL—Execution Sale.—A judgment 
creditor, after an execution has been issued and re- 
turned nulla bona, may maintiain a suit in equity to 
make his judgment effective as a lien upon land, by 
removing obstructions calculeted to make an execu- 
tion sale unproductive.— First Nat. BANK OF PKATTS- 
MOUTH V. GIBSON, Neb., 84 N. W. Rep. 259. 


82. CRIMINAL EVIDENCE—Bigamy.—Under Pen. Code 
$1106, providing that on a trial for bigamy it is not 
mecessary to prove either of the marriages by the reg- 
ister, but the same may be proved by such evidence as 
is admissible to prove a marriage in other cases, testi- 
mony tending to show that defendant andthe woman 
alleged to be his first wife were generally reputed to 
be husband and wife inthe communities where they 
lived is admissible.—P£OPLE V. HARTMAN, Cal., 62 Pac. 
Rep. 823. 

83. CRIMINAL Law —Amendment of Bill of Excep- 
tions.—The trial court may alter, change or strike out 
a bill of exceptions in a criminal case during the term 
at which the matters occurred, after notice to both 
sides, where necessary to show the truth.—CaIN ¥. 
STaTE, Tex., 59S. W. Rep. 275. 


34, CRIMINAL Law—Chattel Mortgages—Sale of Prop- 
erty.—In a prosecution for selling mortgaged per- 
sonal property, an erroneous refusal to instruct that 
if, at the time of the sale, the debt was unpaid, but the 
purchaser agreed to secure payment of the debt, and 
if deferdant sold the property in good faith, without 
fraudulent intent, he should be acquitted, is not 
remedied by a subsequent instruction that did not 
clearly present the issue on the facts.—SwgaT v. 
STATE, Tex., 59S. W. Rep, 265. 

35. CRIMINAL LAW—Discharge of Jury—Former Jeop- 
ardy.—A disoharge ofajury without accused’s con- 
sent for failure to agree in a criminal case, after they 
have remained out during an entire night, is no bar to 
further proceedings, and gives the prisoner no right 
of exemption from being again put on trial for the 
same offense.—DREYER V. PBOPLE, Ill., 58 N. E. Rep. 
620. 

36. DEEDS—Acknowledgment—Execution.—The pro- 
bate and registration of a deed were invalid as to the 
grantor where the officer taking the acknowledgment 
and privy eXamination of the grantor’s wife failed to 
enter any acknowledgment by the grantor.—HaTCHER 
v. HATCHER, N. Car., 378. E. Rep. 207. 

37. DEEDs—Estates Conveyed—Adopted Children.— 
Hurd’s Rev. St. ch. 4, § 5, provides that an adopted 
child shall be regarded as if it had been born in lawful 
wedlock, for the purposes of inheritance, ‘‘and other 
legal consequences and incidents of the natural rela- 
tion of parents and children.” A deed from B to his 
daughter conveyed to her a life estate, with remainder 
to her child or children, and in default thereof to her 
‘theirs generally,” forever. The daughter died with- 
out children, except an adopted son. Held, that such 





adopted son would take the fee-simple, under the term 
‘‘heirs generally,” in preference to the collateral heirs 
of the daughter.—BOrreRFIELD V. SAWYER, III]., 58 N. 
E. Rep. 602. 

38. Dezps—Fee-Simple Estate.—A deed from a father 
to his married daughter recited that the grantor con- 
veyed certain real estate to the grantee and the heirs 
of her body by her then husband, !n consideration of 
natural love and affection. Held, that such deed 
vested a title in fee-simple in the grantee, and not a 
mere life estate.—CALDER V. DAVIDSON, Tex., 598. W. 
Rep. 300. 

39. DowgsR — Antenuptial Conveyance — Fraud.— 
Where decedent immediately before his marriage with 
Plaintiff conveyed his homestead to others without 
consideration, and with the express intention of de- 
feating plaintiff's dower right, the conveyance was 
fraudulent, and her right attached, notwithstanding 
Rev. St. 1899, § 2983, limita dower to lands whereof the 
husband was seised during coverture.—Haca v. ROL- 
Lins, Mo., 598. W. Rep. 232. 

40. ELECTIONS—Ballot—Party Designations.—Where 
several political parties have united in making a nom- 
ination for office, and ¢{he name “Fusion” bas not been 
adopted by either of such parties, although the com- 
bination has been usually known as the ‘Fusion 
Party,” and other nominations have been made by 
other combinations of political parties, the nominees 
of neither combination have the right to have their 
names placed on the official ballot under the party 
designation of ‘‘Fusion.”—BECKWITH V. WINTERS, 
Colo., 62 Pac. Rep. 835. 

41. ELECTIONS—Conventions—Regularity.—Where a 
convention of a jadicial district has been regularly 
called by the district committee, and the unchal- 
lenged delegates elected under such call, though a 
minority of the whole number of delegates, met and 
effected atemrorary organization, and seated one of 
two contesting delegations, such convention is the 
regular convention; and hence its nominee is the reg- 
ular nominee, and entitled to be certified as such by 
the secretary of state.—BECKWITH V. RUCKER, Colo., 
62 Pac. Rep. 835. 


42. Equiry—Power of Court to Modify Decree.— 
While acourt is without powerto modify a final de- 
cree after the term at which it is entered, in so far as 
determines the rights of the parties, it retains jurisdic- 
tion to make further orders directing the manner of 
its execution, and to that extent it may modify the 
provisions of the original decree, as by changing the 
time or term of a sale of property necessary to carry a 
decree of partition into effect.—-MOOTRY Vv. GRAYSON, 
U.S. C. C. of App., Ninth Circuit, 104 Fed. Rep. 618. 


43, EVIDENCE—Parol Evidence.—Parol evidence can- 
not be received to show that at the time of sale of per- 
sonalty for which a note was giventhe parties ver- 
bally agreed that the title should remain in the vendor 
until payment of the price, and, if the price was not 
paid, it was the understanding ‘that rent was to be 
paid for the property.—FELD v. STEWART, Miss., 28 
South. Rep. 819. 

44. EVIDENCE — Parol Bvidence—Deed.—Parol . evi- 
dence is admissible to show that at the time of the ex- 
ecution of a deed it was agreed that the grantee as- 
sumed payment of notes charged on the premises, 
though the deed contains a covenant against incum- 
brance, since such agreement is a portion of the con- 
sideration of the deed, and evidence thereof does not 
vary the terms of the written contract.—JOHNSON v. 
ELMEN, Tex., 598. W. Rep. 253. 


45. FEDERAL CouRrTs—Injunctions—Motion to Dis- 
solve—Interlocutory Order.—A circuit judge will not 
grant a motion to dissolve an interlocutory injunction 
granted bya district judge sitting in a circuit court, 
where it can be made before the same judge who made 
the order.—IDE v. CrosBr, U.8. C.C., N. D. (Ala.), 104 
Fed. Rep. 582. 
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46. Feperat Courts — Surgical Examination of 
Party.—Under Rev. St. § 721, providing that the laws 
of the several States shall be rules of decision in trials 
at common law in the courts of the United States in 
cases to which they apply, except where the constitu- 
tion, treaties, or statutes of the United Statés other- 
wise provide, in an action for a personal injury in a 
federal court in New Jersey the defendant is entitled 
to an order requiring the plaintiff to submit to a sur- 
gical examination, as provided by the laws of the 
State.—CampDEN & 8. Rr. Co. v. STETSON, U. S.C. C. of 
App., Third Circuit, 104 Fed. Rep. 651. 

47. GUARDIAN AND WaRD—Action on Bond.—A guard- 
ian’s bond, payable tothe county judge, conditioned 
for the faithful performance of his duties as guardian 
and sppearing to be the bond of the guardian of cer- 
tain minors, is a sufficient bond, and properly received 
in evidence in an action by such minors against the 
sureties.—FaHEY Vv. Boutmay, Tex., 59S. W. Rep. 300. 

48. GUARDIAN AND WakD—Guardian’s Bond.—Surety 
on a guardian’s bond served notice onthe guardian 
that he would move the county court to release him 
from such bond on a certain day, which he did, where- 
upon the court entered an order directing such re- 
lease, and that notice issue tothe guardian togivea 
new bond. Thereafter the guardian voluntarily ap- 
peared, and gave bond, which was accepted by the 
court, and the surety was released from subsequent 
liability. Held, that the fact that such surety did not 
present a formal petition to be released did not render 
the court’s action void, allthe proceedings being in 
open court.—REED Vv. DUNCAN, Tenn., 59 S. W. Rep. 
402. 
49. INDEMNITY— Discharge of Indemnitors.—A notice 
to an indemnitor to appear and defend an action on 
which his liability depends gives him the right to use 
all means of defense which would be open to him had 
he been made a party, including the right to prosecute 
an appeal or writ of error; and where indemnitors 
served with such notice employed counsel and con- 
tested the case, and afteran adverse judgment sued 
out a writ of error and prepared the case for hearing 
in the appellate court, the action of the defendant in 
paying the judgment on the day set for such hearing, 
without the knowledge or consent of the indemnitors, 
not only rendered it ineffeetive as an adjudication 
against them, but, under the circumstances, which 
showed bad faith on the part of the defendant, oper- 
ated to discharge them from liability on their under- 
taking.—AMBR. SURETY C«:. CF New YORK V. BALLMAN, 
U.8.C.C.,E.D (Mo.), 164 Fed. Rep. 634. 

50. LIBEL—Privileged Communication.— In an action 
for libel,—the alleged libel being a publication in de- 
fendant’s newspaper of charges that plaintiff had been 
guilty of improper conduct when city treasurer, at a 
time when he was candidate for mayor,—it wags a 
proper instruction that the question of the fitness of a 
candidate for office was a subject for the freest 
scrutiny; that much latitude was allowed in publica- 
tion of information to voters of charges affecting the 
candidate’s fitness; that such publication was not act- 
ionable, without proof of express malice, though up- 
just and too severe; but that an attack onthe char- 
acter of a candidate, falsely charging him with a crime 
not affecting his fitness for the office for which he was 
running, was not privileged, and malice would beim- 
plied from the publication, since plaintiff's conduct as 
treasurer might properly be shown to the voters as 
affecting his fitness to be mayor.—MYERS V. LONG- 
STAFF, S. Dak., 84 N. W. Rep. 2338. 

51. Lirs Insurances — Forfeiture of Policy—Rein- 
statement of Policy.—Where insured under a life pol- 
icy forfeits the policy by non payment of assessments, 
which he afterwards pays, and receives a receipt that 
it is only taken on condition that he is in good health, 
and he is in bad health, and it also provides that the 
receipt of future assessments by the insurer shall not 
be considered a waiver ofthe condition of such re- 
ceipt, the receipt ofa future assessment does not re- 











instate the policy.—MOTUAL RESERVE FUND LIFB ASéN. 
Vv. LOVENBERG, Tex., 59S. W. Rep. 314. 

52. Limitations — Action on Certificate of Deposit.— 
Limitations only begin torun ona certificate of de- 
posit when there is an actual demand of payment in 
due form, and such demand must precede an action 
thereon.—TOBIN V. MCKINNEY, 8. Dak., 84N. W. Rep. 
228. 

53. LIMITATIONS—Appeal.—Where the defense of the 
statute of limitation is relied upon, if the jury are 
properly instructed as to the law this defense is a 
question of fact fur the jury to determine; and, when 
the evidence on this point reasonably sustains the ver- 
dict of the jary, this court will not disturb the verdict. 
—HIGGINS V. BUTLER, Okla., 62 Pac. Rep. 811. 

54. MARRIAGE — Impediments — Cohabitation—Con- 
sent.—Decedent took out a certificate in an insurance 
association forthe benefit of an alleged wife, he hav- 
ing previously married another, against whom he in- 
stituted divorce proceedings; but it does not appear 
that adivorce was granted. After this he cobuabited 
with the alleged wife, and they held each other out 
and were recognizsd by neighbors as husband and 
wife, and this continued after the death of the former 
wife, which occurred prior to his taking out the cer- 
tificate, the alleged wife not knowing of any impedi- 
ment to the marriage till after decedent’s death. Held, 
that the facts were sufficient to show a marriuge by 
consent, and hence the all*ged wife was entitled to 
the benefits under the certificate, as against decedent's 
brothers and sisters, claiming as his beneficiaries.— 
BaRKER V. VALENTINE; Mich., 84 N. W. Rep. 297. 

55. MaSTER AND S®RVANT — Appliances — Railroad 
Track—Presumptions.—W here a railroad company ad- 
mits that it knew its track was not in safe condition at 
the point where an employee was injured by the de- 
railment of a hand car, it willbe presumed ‘that the 
company’s negligence in failing to maintain a safe 
track was the cause ofthe injury, andthe burden is 
cast-on the company to show thatthe accident was 
not caused by its negligence.—WILKIE V. RALEIGH & 
C.F. R. Co., N. Car., 378. E. Rep. 204. 

56. MASTER AND S&RVANT—Persona!l Injuries—Unsafe 
Appliances.—Where an employee complained of an 
appliance as unsafe, and was told that he might either 
continue to use it or leave, and he continued there- 
after to use the same, rather than lose his pluce, he 
will be held to have assumed the risk, and cannot re- 
cover for resulting injuries.—JaAMSON V. AMBR. AX & 
TOOL Co., Mass., 58 N. E. Rep. 585. 

67. MorgTGaGes—Assignment — Failure to Record.— 
Where mortgagors constitute the mortgagee their 
agent to negotiate the mortgage note and to transfer 
the mortgage, they cannot complain that the transfer 
was not recorded, so as to entitle them to credit on 
the mortguge, as against the transferee, for an amount 
paid to the mortgagee after the transfer, since the act 
ofthe mortgagee in transferring the mortgage was the 
act of the mortgagors.—Bacon v. WOOD, R. I., 47 Atl. 
Rep. 388. 

“58. MORTGAGES — Deed —Contemporaneous Agree- 
ment.—Where a mortgagor quitclaims premises to the 
mortgagee, and they enter into an agreement whereby 
the mor gagor is to purchase and the mortgagee to 
sell on payment of a certain sum on or before a cer- 
tain date, time being expressly stipulated as the es- 
sence of the contract, failure to pay the agreed sum at 
the specified time precludes the mortgugor from re- 
deeming or purchasing thereafter, since the relation 
of mortgagor and mortgagee ceased on giving the 
deed and entering imto the contract.—TRIPLER V. 
CaMPBBLL, R. I., 47 Ati. Rep. 385. 

59. MoRTGAGES—Judgments — Record.—A mortgagee 
ig notchargeable with constructive notice of the equit- 
able title of others injthe premises by reason of recitals 
in a judgment obtained by mortgagor’s grantor which 
would indicate that mortgagor had received the lega } 
title as trustee, where mortgagor’s legal title is com- 
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plete, and in no way depends on such judgment.— 
RAMIREZ V. SMITH, Tex., 59 S. W. Rep. 258. 

60. MoRTGAGES—Release—Mistake of Fact.—One who 
fails, through culpable inertness, to make inquiry 
when it is his duty to inquire, and by reason of such 
failure loses a valuable right, is not entitied to relief in 
equity on the ground of mistake.—FaRRELL v. BOUCK, 
Neb., 84 N. W. Rep. 260. 

61. MogTGaGe BY WiFE—Extension of Time.—Where 
a wife executes a mortgage on her property to secure 
the husband’s antecedent debt, and the husband se- 
cures an extension of time for payment without the 
wife’s consent, such extension discharges the mort- 
gage, the wife occupying the pdsition of surety, 
though the agreement for it was on a usurious consid- 
eration.—FLEMING Vv. BORDEN, N. Oar., 87S. E. Rep. 
219, 

62. MORTGAGE TO INDEMNIFY SURETY.—A mortgage 
executed by the principal in a note to the sureties 
therein to save them “harmless in said suretyship” 
continued in force to indemnify the sureties against 
loss on account of the execution by the same obligors 
of a new note to raise money to pay off the note de- 
scribed in the mortgage.—JARBOK V. SHIVELEY, Ky., 
598. W. Rep. 326. 

63. MUNICIPAL CORPORATIONS — Construction and 
Maintenance of Streets and Sidewalks.—The statute 
requires of municipalities the exercise of ordinary 
care in the construction and maintenance of streets 
and sidewalks; but that duty is not violated by per- 
mitting a carriage bleck of the usual size to occupy 
the usual position of such blocks, near the curb, and 
not upon that portion of the sidewalk which is de- 
signed for the use of pedestrians going upon, or pass- 
ing along, the walk.—CITY OF CINCINNATI V. FLEISCHER, 
Ohio, 58 N. E. Rep. 568. 

64. MUNICIPAL CORPORATIONS—Contracts.—By a con- 
tract between a water company and a city, the com- 
pany was required to sluice the gutters in the city 
without charge. The city subsequently constructed 
on some streets what were termed “sanitary sewers,” 
which to some extent, at least, served the purpose of 
gutters; and the company, On its request, flashed such 
sewers without charge for a period of nine years, and 
until a change in its management. Held, that such 
action constituted a practical construction of the con- 
tract by the parties as including such sewers under 
the term “gutters,” and precluded any recovery by the 
company for flushing the same.—STATE Trust Co. OF 


New YORK V. CiTy OF DULUTH, U. 8. C.C.,D. (Minn.) © 


Fifth Division. 104 Fed. Rep. 632. 


65. MUNICIPAL CORPORATIONS—Damages — Grade of 
Street.—Under Const. 1879, art. 1, §14, providing that 
private property shall not be taken or damaged for 
public use without just compensation being made to 
the owner, a municipal corporation is Hable to the 
owner of an abutting lot for damages caused by the 
excavation of a street.—EKacHus V. (ITY OF LOS AN- 
GELES, Cal., 62 Pac. Rep. 829. 


66. MUNICIPAL CORPORATIONS—I m provement of Street 
—Assessments—Estoppel.—Where a city council, in 
ordering a street improvement, directed that it should 
be paid for out of the general fund, the fact that prop- 
erty owners benefited by the improvement stood by 
and permitted the work to be done without objection 
did not estop them from contesting the validity of an 
assessment assessing the cost of the improvement 
against the property benefited, thereafter made by the 
council, since they had a right to rely on the resolu- 
tion as to the manner of payment.—SPAULDING Vv. 
BaxTER, Ind.,58 N. E. Rep. 551. 

67. MUNICIPAL CORPORATIONS — Negligence — Com- 
plaint.—Where plaintiff's complaint alleged that, while 
driving carefully, in the nighttime, she was thrown 
from her vehicle and injured, owing to the wheels 
catching In an opening in aculvert inthe street, and 
that complainant was not aware of the condition of 


the culvert, but that it was known to the town, the. 










































































defective condition of the culvert, the absence of 
knowledge on the part of the plaintiff, and the know)- 
edge of the defendant being alleged, the complaint 
stated a cause of action.—TOWN OF ODON V. DOBBS, 
Ind., 58 N. E. Rep. 662. 
68. MUNICIPAL CORPORATION—Ordinances— Taxation 
of Transient Merchants.—A city ordinance which pro- 
vided a fine for any person keeping a store or selling 
goods without a license, but which excepted from its 
operation merchants or other persons selling goods 
who paid an annual tax on such goods under the rev- 
enue laws of such city, also traveling agents selling 
exclusively by sample or otherwise to regular mer- 
chants doing business in the city, is void, as in re- 
straint of interetate commerce.—STaTE V. WILLING- 
HAM, Wyo., 62 Pac. Rep. 797. 
69. PHYSICIANS — Practicing Without License— Oste- 
opatby.—In construing statutes ¢ffect should be given 
to the intention of the legislature. One who practices 
what is known as ‘‘osteopathy” without obtaining a 
certificate from the State board of health isa practi- 
tioner of medicine as defined by article 1, ch. 55, Comp. 
St., and is lable to the penalty prescribed specifically 
for practicing medicine without a license.—LiTTLE v. 
STATE, Neb., 84 N. W. Rep. 249. 
70. RAILROADS—Fires — Negligence.—Where a fire ix 
negligently caused by sparks from a locomotive, the 
railroad company is Ilable for damages to p-operty 
which does not adjvin its right of way, and to which 
the fire ig transmitted after it has burned its wey 
through the adjoining property.—ALaBaMa & V. Ry. 
Co. v. BARRETT, Miss., 28 South. Rep. 821. : 
71. RAILROAD Company! <Actions by Tenants—Cattle 
Guards.—Under Code, § 3561, providing a penelty 
against railroads for failure to construct stock gaps 
and cattle guards, recoverable by persons interested, 
a lessee may sue a company, the tracks of which enter 
his land, forthe penalty and damages caused by fail- 
ure to construct stock gaps und cattle guards, though 
his land is not separately inclosed, since a tenantowns 
his land for bis term.—Yazoo & M. V. R. Co. v. Youse 
Miss., 28 South. Rep. 826. 
72. REMOVAL OF CaUskSs—Joint Action Against Km- 
ployer and Employees.—An action againet a railroad 
company and two of its employees, charging them 
with concurrent negligence in killipg a pereon at a 
railroad crossing, is joint, and pot several, and there- 
fore cannot be removed into a federal court by the 
railroad company onthe ground of diverse citizen- 
ship, when the employees are citizens of the same 
State as the plaintiff.—CHEsaPEAKE & OunI0 Ry. Co. Vv. 
D1ixoy, U.S. 8. C.,21 Sup. Ct. Rep. 67. 


78. REMOVAL OF CAUSES—Suit Against Citizen and 
Allen.--In a suit by a plaintiff, who is a citizen of the 
State where it is brought, against two defendants, ths 
fact that one ofthe defendants is a citizen of a differ- 
ent State, and the other an alien, does not deprive a 
federal court of jurisdiction, or prevent a removal! of 
the suit from a State court, where either defendant 
would have a rightto remove it ifsued alone, and 
when they unite in petitioning for removal.—ROBERTS 
v. Paciric & A. Ry. & Navy. Co., U. 8. C0. C., D. (Wash.), 
104 Fed. Rep. 577. 


74. Res ADJUDICATA — Judgment.—Where, in an ac- 
tion on a coupon mote for interest, the question 
whether the terms of a power of attorney were broad 
enough to warrant the attorney in fact, who, on behalf 
of the wakers, executed the note for the principal, the 
coupon notes for the interest, and a mortgage secur- 
ing them,to borrow money, und to execute these in- 
struments for bis principal, and the question whether 
or not the certificate of acknowledgment on the letter 
of attorney was in legal form, were actually litigated 
and decided, and ajudgment was revdered against the - 
grantors in the letter of attorney, held, that in a sub- 
sequent action between the same parties un the note 
for the principal, or on other coupon notes for inter- 
est, and on the mortgage, these questions were res ad 
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judicata, and could not be again ltigated.—LINTON Vv. 
Nat. Lire Ins. Co. OF Vermont, U. 8. C.C. of App., 
Eighth Circuit, 104 Fed. Rep. 584. 

75. SALES—Breach of Warranty—Damages.— Where a 
seller of certain seed rice guaranties that it will grow, 
but it fails to do so, and it is too late to plant another 
crop after its worthlessness is discovered, the buyer’s 
measure of damages is the amount paid for the rice, in 
preparing the soil for the seed, and for planting the 
same, and also a reasonable rent forthe land for the 
year, less the amount for which he could bave rented 
the land to be put in crops other tban rice after it was 
teo late to sow the same.—REIGER v. WORTH Co., N. 
Car., 378. E. Rep. 217. 

76. SaLws—Contract — Rescission.—Where a vendor 

rescinds a contract of sale, which rescission is ac- 
quiesced in by the vendee, the terms of the contract 
being incomplete and the vendee not being in default, 
the latter is entitled to be placed in statu quo.—FLEM- 
IxG Vv. HaNLey, R. I., 47 Atl. Rep. 387. 
_ 77. SALE—Retention of Title.—One who sells a chat- 
tel, retaining title till the purchase money is paid, 
does not devest himself of the title by also taking per- 
sonal security on the purchase money note.—OWENBY 
v. Swann, Tenn., 598. W. Rep. 378. 

78. SHERIFF—Liability for Death of Prisoner.—Let- 
ters of administration should be granted, if there be 
no tangible assets, where it appears that the estate 
has a right of action. A sheriff is liable on his official 
bond for any injuries resulting to a prisoner, while in 
his custody, through his negligence. —APPEAL OF JEN- 
KINS, Ind., 58 N. E. Rep. 560. 

79. SPECIFIC PERFORMANCBE—Oral Contract—Part Per- 
formance.—An agreement of a father to give his farm 
to his sons ifthey would move onto it, cultivate and 
improve it, and furnish him a home with them, wili be 
enforced, they having done their part, though he, 
without suflicient cause, went away.—CLANCY V. 
FLUSKY, IIl., 58 N. E. Rep. 594. 

80. SPECIFIC PERFORMANCE-—Order of Proof—Kvi- 
dence.— Under Hill’s Ann. Laws, § 830, declaring that 
the order of proof in an action shall be in the discre- 
tion of the court, in asuit for the specific performance 
ofa parol contract to convey land, executed on com- 
plainant’s part, the admission of evidence of the 
agreement before proof of complainant’s performance 
was not error, on the ground that, in view of the stat- 
ute of frauds, proof ofthe part performance before 
proof of the contract was jurisdictional —BaRRETT V. 
SCHLBICH, Oreg., 62 Pac. Rep. 792. 


81. STATUTES — Validity. — One cannot successfully 
rely upon a statute when he, at the same time, insists 
that a material portion thereof is unconstitutional, 
where it is obvious that the part claimed to be invalid 
formed an induce nent for the passage of the remain- 
der.—CRAWFORD Co. v. HaTHawayY, Neb., 8 N. W. 
Rep. 271. 


82. TAXATION—License—Ditch.—The fact that defend- 
ant’s graptors silently acquiesced in the construction 
by plaintiff, at considerable expense, of an irrigating 
ditch across their lands, did not estop defendant, 
prior to the expiration of the period of limitation, 
from cutting off the supply of water, plaintiff's rigbt 
being a bare license, revokable at will.—_Ewing v. 
REA, Oreg., 62 Pac. Rep. 790. 


88. TaXaTION—Injunction.—A court of equity will not 
enjoin the collection of any portion of a tax unless the 
petitioner tenders that portion over which there is no 
dispute, ifthere be any, and offers in his petition to 
pay such further portions thereof as the court may 
find to be just.—LasaTEBR v. GREEN, Okla., 62 Pac. 
Rep. 816. 


84. TaxaTION—Riparian Rights — Exemptions. — Ri- 
parian rights are mere incidents to and a part of the 
abutting shore property, are inseparable therefrom 
except at the instance and by the act of the owner, 
and, until so separated by him, not subject to taxatien 











independent from the shore property to which they so 
belong.—IN RE DELINQUENT TAXES, Minn., 84 N. W. 
Rep. 302. 

85. Tax Liens—Priority—Mistake.—Where A, acting 
for N, the second mortgagee of lands, took up tax cer- 
tificates therefor, and entered into an agreement with 
BL, trustee in the first mortgage, giving him an option 
to purchase them, and tbereafter, without any author- 
ity, and without consideration, surrendered them to 
B, both erroneously thinking they had become void, 
the second mortgagee is entitled to have them re- 
turnedto A, and treated as having remained in bis 
hands, and declared a lien prior to the first mortgage. 
—NETTERSTROM V. KEMEYS, [11.,58 N. E. Rep. 609. 

86. TRUSTS—Purchase of Trust Property by Trustee. 
— Where an administrator purchased his intestate’s 
land at a sale made ina suit brought by him to settle 
the estate, a constructive trust will not be adjudged in 
favor of the beirs, who did not question the validity 
of the sale until about 30 years after it was made, and 
until 13 years after the youngest heir arrived at age.— 
JOHNSON V. PoFF, Ky., 598. W. Rep. 325. 

87. VENDOR AND PuRCHASER—Rescission.— W here the 
purchaser, though aware of the defects in the vendor's 
title, sgreed to take it, and look to the warranty, he 
cannot have a rescission of the contract.—RUSSELL 
v. Hanpy, Ky., 59S.W. Rep. 320. 

88. WATERS — Navigable Waters — Bricges. — Au- 
thority given a railroad company by its charter to 
build bridges does not authorize it to build bridges 
over navigable streams at such a height as to inter- 
fere with navigation, and in an action against a rail- 
road company for damages resulting to plaintiff by 
reason of his steamer having been delayed owing to 
defendant’s having erected over the stream a bridge 
atsuch a height as to prevent the passage of the 
steamer, tbe defendant could not show a right to 
maintain the bridge at such heigbt by prescription, 
under a plea of general issue.— SOUTHERN Ry. Co. 
Vv. FERGUSON, Tenn., 59S. W. Rep. 343. 

89. WiLLs—Revocation.—OConveyance of all of one’s 
property,revokes a previous will disposing of the same 
property. The statute (Comp. Laws 1597, § 9324) pre- 
scribing who shall be appointed administrator of the 
estate of a deceased person applies to the situation at 
the time letters of administration are granted, and 
not to the situation at the time of the death of the de- 
ceased.—IN RE SPRAGUEB’S ESTATE, Mich., 8 N. W. 
Rep. 293. 

9. WILL8—RKighbts of Legatees.—Under a will direct- 
ing that a legatee’s share shall be paid him on bis ma- 
jority, except interest, which may be paid him annu- 
ally, and that on his death Lefore reaching his ma- 
jority his share shall revert to testator’s estate, an 
heir of such legatee, dying before attaining his ma- 
jority, cannot recover from his guardian interest 
which has been consumed in his ward’s necessities, 
nor an amount paid to him as principal of such leg- 
acy, asthe principal reverted to testator’s estate. 
—HABPER V. LOVELL, Tenn., 598. W. Rep. 387. 


91. WILLS—Witnesses — Request to Sign. — Where 
testator dictated his will, knowing that witnesses were 
waiting outside, and were called for that purpose, 
and signed it in their presence, and they, at the re- 
quest of;the draftsman, signed it st atable four or 
five feet from testator, in his presence and the 
presence of each other, there was a sufficient request 
by testator to the witnesses to attest his will, though 
there was no formal verbal request by him that they 
do so.—MARTIN V. BOWDERN, Mo., 598. W. Rep. 227. 


92. WITNESSES—Comwmupications Between Husband 
and Wife.—In an action against a wife for divorce, 
for desertion, the husband cannot testify as to a pri- 
vate conversation between them in which he re- 
quested her to return home, though the conversation 
explained the wife's actin going away, and her men- 
tal attitude inthe act.—FOULLER V. FOLLER, Mags., 58 
N. E. Rep. 585. 








